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CURRENT EVENTS. 





PrisOnERS AS WiTNEssES—AGAIn.—We will 
not place ourselves in a false position. We 
are not laudators temporis acti; on the con- 
trary we are champions of progress, devoted 
to reform, and our dearest ambition is to 
‘keep up with the procession.’’ It would 
seem otherwise from our strictures upon the 
so-called reform in the matter of the testi- 
mony of person accused of crime. The ex- 
planation is simple. That reform is no re- 
form at all, but reaction. In England, and in 
those of the American States in which it has 
been adopted, it is regarded as a concession 
to the prisoner, ‘‘opening his mouth,’’ that 
he might defend himself by telling his own 
story under oath. Upon its face this would 
seem fair and liberal, in effect, as we think 
we have shown, and as Mr. Justice Stephen 
substantially admits, its operation is adverse, 
not favorable to the prisoner, whether he is 
innocent or guilty. The nett result is usually 
to say to the average defendant: ‘“‘If you do 
not testify, we will believe you guilty; if you 
do testify we will strongly suspect you of per- 
jury.’’ Besides this the average prisoner who 
is, in Mr. Justice Stephen’s language, ‘‘an ig- 
ignorant, uneducated man, dreadfully fright- 
ened, very much confused,’’ having told his 
tale as best he could, is forthwith subjected to 
a cross examination by a skillful and expe- 
perienced prosecuting attorney who is not a bit 
frightened, and utterly incapable of being con- 
fused. All this tends no doubt to increase the 
chances of conviction, but whether it is as 
Mr. Justice Stephen says, ‘‘favorable in the 
highest degree to the due administration of 
justice,’’ is another and altogether different 
question. 

To place a prisoner under duress physical 
or moral, and thus compel him to testify 
against his will is certainly a step backward. 
Mr. Justice Stephen however goes further in 
his article in the Nineteenth Century for 
October, upon which we commented in our 
last number!, and proposes that persons ac- 

1 23 Cent. Law Journal, 433. 

Vol. 23.—No. 20. 





cused of crime should be not merely ‘‘compe- 
tent but compellable witnesses at every stage 
of the inquiry.’’ This is certainly not as 
medizval as the rack and the thumbscrew, 
but it is of the same character, for the cate- 
chism may well assume the nature of moral 
torture. We have read of persons, who, un- 
der the persistent importunity of their per- 
secutors ‘‘at every stage of the inquiry,’’ but 
without physical torture, confessed them- 
selves guilty of impossible crimes, such for 
instance as witchcraft. Of course this is an 
extreme illustration, but we can easily con- 
ceive that a prisoner suddenly arrested, per- 
haps dragged from his bed, hurried before a 
magistrate, persistently interrogated in a hos- 
tile spirit, might, although absolutely inno- 
cent, involve himself in such inconsistencies, 
as would at least tend very strongly to estab- 
lish his guilt. Especially would this be the 
case if he were without counsel and ‘‘an igno- 
rant, uneducated man dreadfully frightened, 
very much confused.”’ 

Mr. Justice Stephen in advocating this 
change in the procedure in criminal cases not 
only proposes to return to the worst methods 
of the middle ages, short of physical torture, 
but, in doing so, to abrogate the primeval 
legal maxim that no man shall be required to 
accuse himself; and the equally venerable 
doctrine that the law presumes every man in- 
nocent until he shall be proved guilty. 
Under his theory the law presumes the pris- 
oner to be guilty and requires him, upon what 
is equivalent to a cross-examination to prove 
his innocence if he can, and his guilt if he 
cannot. And thus Mr. Justice Stephen, and 
those who favor his views, contrive to com- 
bine the opposite characters of innovator and 
reactionary. 

In his character of innovator Mr. Justice 
Stephen proposes to remove another land- 
mark of the law. Hesays: ‘‘If the change 
in question should be made, it would, I think 
be necessary to modify the old doctrine about 
proving beyond all reasonable doubt the guilt 
of an accused person, for it would be a mat- 
ter of moral certainty that whenever a plaus- 
ible story consistent with innocence can be 
devised, the prisoner would swear to it and 
find others to help him.’’ 

It is not very apparent why the time-hon- 
ored safeguard of ‘‘a reasonable doubt’’ 
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should be extinguished, because prisoners 
who can devise a plausible story consistent 


with innocence, may find others to swear to 
it. Prisoners, in any state of the law, can 
often find persons to swear to plausible stor- 
ies, and as Mr. Justice Stephen has himself 
demonstrated that in most instances the tes- 
timony of a prisoner is of little value to him- 
self, it cannot add much appreciable weight 
to that of his friends. 

As we said in the beginning of this article, 
we are in favor of legal reform. We are 
fully aware that the law needs careful and 
judicious pruning. The process, however, is 
critical, and should be conducted with special 
caution and discretion. Anachronisms should 
be abolished, excresences removed, and 
abuses remedied, but every principle of the 
law as it stands should receive that, which 
Mr. Justice Stephen seems disposed to deny 
to prisoners on trial for their lives, ‘‘the ben- 
efit of all reasonable doubt.”’ 








NOTES OF RECENT DECISIONS. 





Maticious ProsEcUTION—PROBABLE CAUSE 
—BuRDEN OF PRoor—CorporatTions.—In a 
recent English case, the House of Lords 
held that a party suing a corporation for a 
malicious prosecution was bound to prove a 
negative, to-wit, that the prosecution was in- 
stituted without probable cause. The court 
held that, although it was a rule of logic that 
he who asserts a particular proposition must 
be held to prove it, yet the law required that 
a plaintiff must establish his own case, and 
cannot be permitted to rely upon the weak- 
ness of his adversary. This settled the case, 
of course, but underlying this question was 
one much more discussed in the opinions, but 
not necessary to the decision of the cause, 
and that was whether a corporation could be 
sued at all for a tort of this description. Lord 
Bramwell’s opinion was, that malice could 
not be predicated of a corporation, and there- 
fore it could not be sued for any cause of ac- 
tion of which malice was an essential com- 
ponent part. He says a corporation may be 


1 Abrath v. North Eastern etc Co., 55 L. J. Rep. 
457. 





held responsible for a trespass committed by 
its servants, because trespass is an action in- 
to which neither motive nor malice enters. 
So a printing company may be held liable for 
a libel, because a libel may be published 
without malice or other improper motive. 

Lord Bramwell’s view that malice cannot be 
predicated of a corporation, is in some sort 
affected by his opinion of juries. He says, 
that ‘‘in an action for malicious prosecution if 
the plaintiff proves himself innocent, you 
may tell the jury over and over again that 
that is not the question, but they never, or 
very rarely, can be got to understand it. 
They think it is not right that a man should 
be prosecuted when he is innocent, and in 
the end they pay him for it.’’ And in so do- 
ing, they are, in our opinion, in full accord, 
not only with natural justice, but with the 
spirit of the law. 

A corporation, being an artificial body 
made in the likeness of a man, endowed with 
human powers should, by analogy, be subject 
to all the liabilities of a man. It can institute 
a prosecution upon unfounded charges and 
the flimsiest pretexts, without the shadow of 
probable cause, and employ all the artillery 
of the law to secure a conviction. If a nat- 
ural person did so and failed, he would assur- 
edly be liable to an action. Why should not 
a corporation. Its liability should surely be 
commensurate with its powers. In this same 
case Lord Fitzgerald says: 

‘*T shall only say of corporations, and of 
trading corporations especially, that I have 
often heard it observed that they certainly 
are very frequently without conscience, and 
sometimes very malicious.’’ 





Eminent Domarn—ConstTITuTIONAL Law— 
Remepy—Action.—In the Supreme Judicial 
Court of Massachusetts was receutly decided 
a case” of some interest, involving the remedy 
of a land owner whose property has been in- 
jured by the action of a corporation exercis- 
ing the right of eminent domain under au- 
thority of a statute of the State. The defen- 
dant, an aqueduct company, under authority 
of a statute enacted in 1867, built a dam 
across the outlet of Kenoza lake, by which 


2 Brackett v. Haverhill etc Co. 7 East. Rep. 124. 
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the flow of the water through the plaintiff’s 
land was impeded and diminished. He there- 
upon brought a common law action of tort. 
The court held that he was in some form en- 
titled to a remedy for any damage he had 
sustained. The Constitution provides that, 
whenever the public exigencies shall require 
that the property of a private citizen shall be 
taken for public purposes he shall be com- 
pensated therefor; and in view of that pro- 
vision, the court held that any statute which 
authorized the exercise of the right of emi- 
nent domain by a corporation, and failed to 
make adequate compensation to citizens who 
suffered loss thereby, was unconstitutional 
and void.* 

In the case under consideration, however, 
the provision for compensation made by the 
statute, was held to be adequate; and, fur- 
ther, that such being the case, the plaintiff 
was restricted to the remedy provided by the 
statute, and was not at liberty to seek redress 
otherwise, as in this case, by a common law 
action. Nevertheless, it was held that a com- 
mon law action would lie against the defend- 
ant company, if it had exceeded the powers 
granted in the statute, as by raising its dam 
too high, or by drawing off the water, reduc- 
ing its level below the mark prescribed in the 
statute. In such case, and for damages 
caused thereby, the plaintiff was entitled to 
a common law remedy. For injuries suffered 
by reason of the exercise of the statutory 
power, he was limited to the statutory rem- 
edy. 


3 Watuppa etc Co. v. Fall River, 134 Mass. 267. 
4 Conn. River etc Co. v. County Commrs., 127 Mass., 
50. 








THE DOCTRINE OF IMPUTED NEG- 
LIGENCE, AS APPLIED TO CHIL- 
DREN. 





In the evolution, which the law is, in these 
times, rapidly undergoing, only the fittest 
principles can survive. 

One of the unsound doctrines that is de- 
stined to fall, is that still adhered to by sev- 
eral States, where in actions for injuries to 
children of tender years, or to their estates, 
caused by the negligence of the defendant, 
the child is held responsible for the contribu- 
tory negligence of its parent, guardian, or 
person in charge of it, at the time of the in- 
jury. 

It is believed that the weight of authority 
already concurs with the strong reasons 
against this ruling; as it is certain that there 
is a growing tendency of decision adverse to 
it. 

It encounters the objection, at the very 
threshold, that it requires one person to an- 
swer for the wrong or error of another. 

Imputing Negligence of Driver.—This un- 
just identification of parent, guardian or cus- 
todian, with the child, is fast going the way 
of the other identification of passenger and 
driver. The old doctrine of Thorogood v. 
Bryan,' holding the passenger in an omnibus, 
or public conveyance, responsible for the 
carelessness of its driver, decided merely up- 
on an order to show cause, has been criticised 
in Tuff v. Warman,” Waite v. N. E. R. Co.,’ 
and ‘‘The Milan.’’* This rule, though fol- 
lowed in some American cases,° has been re- 
jected by a larger number. And now the 
Supreme Court of the United States, in a re- 
cent case, decided in January last, takes the 
negative, and exonerates the passenger in 
such a case, holding that this doctrine ‘‘was 
not applying any general rule of law, but 
was framing a new exception, based on fic- 
tion, and inconsistent with justice.’’ (Crn- 


18 Man. Gr. & Scott, 116. 

22 C. B. (N. S.), 750. 

8 El. B. & El. 728. 

41 Lushn. 388. 

5 Lockhart v. Lichtenthaler, 46 Pa. St. 151; Phila. 
R. Co. v. Boyer, 97 Pa. St. 91. 

6 Colgrove v. R. Co. 20 N. Y. 492; Barrett v. R. Co., 
45 N. Y. 628; Turnpike Co. v. Stewart, 2 Met. (Ky.) 
119; Louisville R. Co. v. Case, 9 Bush. 728; Cuddy v. 
Horn, 46 Mich. 596; See note, 24 Am. L. Reg. 710. 
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TRAL Law JournaL.’) That the negligence of 
a street car driveris not imputable to the 
passenger, is held in Bennett v. N. J. R. 
Co. Chapman v. N. H. R. Co.,® decides 
that a passenger on a train is not accounta- 
ble for the negligence of the proprietors of 
the train. 

When Parent Sues for Damages.—It will be 
observed that the immediate question it is 
proposed to consider in this article, is not the 
application of this doctrine where the action 
is brought by the parent to recover for dam- 
ages sustained by him from loss of the child’s 
service, medical or other expenses, etc., it is 
properly agreed that in such actions the gen- 
eral rule of contributory negligence governs ; 
and that no recovery can be had if the plain- 
tiff has been guilty of negligence directly 
contributing to cause the injury to the child.’ 
This is but the ordinary case of contributory 
negligence of the party seeking damages for 
the negligence of another. 

Imputed Negligence of Parent, etc. to Child. 
—But the issue raised in the cases we wish to 
refer to, is 9s to the effect upon the rights of 
the child, injured by a third person’s care- 
lessness, of the negligence of its parent or 
custodian. 

In such cases, but three persons are in- 
volved, viz. : The defendant, or party charged 
with having caused the injury; the child 
plaintiff, who has sustained the injury; and 
the parent, or temporary keeper of the child. 
Of course, the argument assumes that the 
defendant has been negligent in the premises, 
in such a manner as to cause loss and damage 
to the child; otherwise, of course, there 
could be no recovery whatever. Now, as to 
the child, the question supposes it to be non 
sui juris, of tender years, and therefore in- 
capable of negligence. It is common knowl- 
edge that a child of one, two, or more years, 
on up to different ages, in different instances, 
depending on the capacity of the infant, can- 
not. justly be charged with carelessness, for 
the reason that it cannot justly be holden to 


722 Cent. L. J. 243. ' 

8 36 N. J. 7 Vroom, 225; s.c. 18 Am. Rep. 435. 

919 N. Y. 341. 

10 St. L. I. M. & S. R. Co. v. Freeman, 36 Ark. 41; 
Albertson v. Keokuk, etc. R. Co. 48 Iowa, 292; Evans- 
ville, etc. R. Co. v. Wolf, 59 Ind. 89; Jeffersonville, etc. 
R. Co. v. Bowen, 49 Ind. 154; Smith v. O’Conner, 48 
a. St. 220. 





the exercise of any care or diligence. It is 
as irresponsible as a lamb or kitten. Sucha 
person can no more be said to be careless, 
while sitting in the highway, or on the track 
of a railway than in its mother’s lap. It has 
no faculties sufficiently developed to perceive 
the peril of such a situation. Hence, the 
law, which is founded on a thorough experi- 
ence of human nature, declares that the child 


so situated shall not be accountable for any . 


conduct of its own. To hold otherwise would 
be as absurd as to hold the bird culpable for 
flying within range of the rifle, or the moth 
for dashing into the flame. In each case, 
each follows its own instincts and impulses. 
The child loves to roam, and to its innocent 
mind all places are innocent. Upon this view 
the courts have acted, and in various instances 
have fixed certain ages, within which there 
was entire legal irresponsibility for negli- 
gence. Thus in Schmidt v. M. & St. P.R. 
Co.," the age fixed was eighteen months. In 
Walters v. C. R. I. P. R. Co.,” the age was 
two years. In N. & P. R. Co. v. Ormsby," the 
child was two years and ten months. In Chi- 
cago v. Hessing and Fish v. Missouri Furni- 
ture Co.,* the child was four. In Chicago, 
etc. R. Co. v. Gregory, and Louisville, ete. 
Canal Co. v. Murphy,” the age was five. 
And in Bay Shore R. Co. v. Harris," the 
child was six. While in Ewenv. C. & N. 
W. R. Co.," it was held that a child of eight 
had passed beyond the period of absolute un- 
accountability. But after that period it is held 
that the degree of diligence required of the 
minor is proportionate to the age, maturity 
and capacity of the child. Thisis a transi- 
tion state in the progress from infancy to 
maturity, which partakes of the irresponsi- 
bility of the one, and the full accountability 
of the other; when half child and half man, 
the plaintiff seeking damages is held to a 
degree of diligence suited to his ability to ex- 
ercise it. More than this would be obvious 
injustice. Accountability should be exactly 
adjusted to ability. In the parable, those 


11 23 Wis. 188. 

12 41 Iowa, 71. 

13 27 Grattan, 455. 

14 83 Ill. 204; 10 Mo. App. 62. 
15 58 Ill. 226; 9 Bush. 522. 

16 67 Ala. 6. 

17 38 Wis. 614. 
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who had received but five talents were not 
expected to account for the use of ten. 

And so are the cases, Lynch v. Nurdin,'® 
R. Co. v. Gladman,” R. Co. v. Stout,”® Rob- 
inson v. Cone,” and Schmidt v. M. & St. P. 
R. Co.” While it is proper, because reason- 
able and just, to hold the minor responsible 


‘for the kind and degree of care which he is 


able to practice, the question whether he 
should be made to answer for the carelessness 
of his father, mother, guardian or custodian, 
becomes a very different one. When viewed 
closely it seems strange that such a question 
was ever raised. We think that in those 
States where the doctrine of imputed negli- 
gence in such cases has been established or 
followed, it has resulted largely from dicta, 
resting on an artificial or superficial view of 
the subject. Reasoning from the usual and 
general pecuniary responsibility of parents 
for the support and education of their off- 
spring, and recognizing the injustice of in- 
culpating the child found and injured in an 
exposed position, and looking no further, and 
overlooking the other relations of parent and 
child, such as the irresponsibility of the for- 
mer for the torts and unnecessary debts of 
the latter, and the fact that the child is never 
liable for the wrongs or debts of the father, 
they appear to have reached their conclusion 
through some vague sense of a just identifi- 
cation of the two under all the circumstances. 
In Hartfield v. Roper,” the leading case in 
support of the doctrine, the idea is expressed 
by Cowen, J., that this is the only way in which 
to punish the negligence of the parent. After 
stating that the infant, a boy of two years, 
run over in the street by a sleigh, is not above 
the law, and is liable for torts, that learned 
judge declares that he should not be allowed 
to be the heedless instrument of his own in- 
jury, and cannot profit by his own wrong, 
and that it is more fit that he should look to 
his guardian or keeper, applying ‘‘volenti non 
fit injuria.’’ But in what legal, or other sense, 
pray, can a thoughtless child of two years be 
deemed ‘‘volens,’’ consenting to be run over, 
or injured in any way? That was the very 


181A. & E. (N. S.) 28, 41, E. & L. 422. 
1915 Wall. 408. 

217 Wall. 657. 

21 22 Vt. 225. 

2223 Wis. 190. 

2321 Wend. 615. 





last thing on earth that that child contem- 
plated, when it sat piaying in the snow, in 
the highway, if, indeed, it could be said to 
contemplate anything. Again, how could 
such a child be said to commit a wrong by 
such an act? or, in truth, by any act? As 
we have seen above, the courts unanimously 
hold such a child unable to use care, and 
therefore to do wrong; ergo, it cannot be 
said to profit by its own wrong. To holda 
child of tender years, whether totally or par- 
tially incapable of diligence, answerable for 
the negligence of its parent or keeper, seems 
strictly analogous to the case of charging one 
person with the negligence of another, for 
whose conduct he is not responsible. The 
injustice of so doing seems at first blush most 
manifest and glaring, and a more careful 
scrutiny fails to alter the first impression. 
The child, though often inevitably visited 
with the imperfections of the father and re- 
mote ancestor, through a physical and moral 
connecticn, should not, in law or justice, be 
bound by the conduct and actions of his pa- 
rent, over which he has no sort of control. 
That, as was well said in Whirley v. Whit- 
man,” would be ‘‘literally to visit the trans- 
gressions of the parent upon the children.’’ 
The essence of justice is best expressed by 
the wise poet: ‘‘Where the offense is, let the 
great axe fall.’’ The child is not negligent - 
at all, or, if at all, only in proportion to his 
capacity. Let him be held accountable to 
that degree, and that only. If, measured by 
that standard, his negligence has contributed 
directly to produce the injury of which he 
complains, under that established rule he 
must fall, and the negligent defendant go 
acquit. Thus far let him be holden, but no 
farther. Has the negligence of his parent or 
guardian also directly assisted in causing the 
injury? What consequences should follow 
from that? He ought to have his action 
against them for the injury, as he might have 
against either or both of two persons whose 
joint or several acts of negligence had in- 
jured him. Then he should not be made re- 
sponsible for such parent’s or guardian’s neg- 
ligence. Much less should the guilty defend- 
ant be permitted to take advantage of such 
co-operating wrong on the part of the parent 


% 1 Head, Tenn. 610. 
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or guardian, to his own immunity and exon- 
eration. This is literally justice with a ven- 
geance. This is a turning of tables that up- 
sets all our preconceived notions of equity. 
Here two wrongs do make aright. The in- 
nocent child plaintiff might have obtained 
satisfaction from the erring defendant. But 
there was an erring third person, and the 
union of the two errors neutralizes the wrong. 
The defendant who should make compensa- 
tion for his own wrong is enabled to profit by 
the wrong of this third person, while the in- 
nocent sufferer is left unrequited. Here, 
then, we have a new application of an old 
paradox, and the greater the negligence the 
greater the impunity. This is not killing a 
thousand men, as in the familiar ballad, to 
transform the murder of one man into glory. 
But it is a case where the injury caused by 
the negligence of one is transmuted into in- 
nocence by the legal alchemy of a concurring 
negligence. There never was amore com- 
plete case of offering a premium on negli- 
gence. A driver seeing a young child sport- 
ing in the highway is relieved of all responsi- 
bility of careful driving, for the child’s pa- 


rents have negligently permitted their charge © 


to stray from home, and it is everybody’s 
prey.. He can be run down by horse or en- 
gine. The child is a castaway. The same 
may be said of an insane person escaping 
from its guardian or committee. Placed 
without his fault in a perfectly defenseless 
situation, the law also withdraws its protect- 
ing shield. With only one negligent assail- 
ant the law would valiantly cope ; but let two 
approach from opposite directions, and the 
law, like a poltroon, throws away its arms, 
and abandons the field. The little prattling 
child, left by its heedless parent to wanton in 
the snow or dust, alone of all human crea- 
tures, is beyond the pale of our laws, which 
the great lawyer styled ‘‘the perfection of 
the reason of all men.’’ Hooker’s definition 
of the law, that ‘‘the very least feels its care, 
and the greatest are not exempted from its 
power ; all things, both in heaven and on earth 
do it homage, and the creatures of whatsoever 
form or order acknowledge it as the mother 
of their peace,’’ must be abandoned, and an 
exception made of little children. This is a 
new and unrivalled slaughter of the innocents. 
But we will dwell no longer on the reason of 





the rule by which one offends and another 
suffers. 

Weight of Authority Against the Doctrine. 
—But we proceed to show that this unsound 
rule has not the support of the weight of au- 
thority. 

We note, in passing, that certain prominent 
text writers oppose the doctrine: such as 
Field,” and Wharton, with great force.* 

An investigation of the cases shows that 
while in England the doctrine has received 
only an equivocal endorsement, of the States 
which have ruled on the question the follow- 
ing recognize it, viz: New York, Massachu- 
setts, Illinois, Missouri, Indiana, Maine, 
Kentucky and Maryland. While the follow- 
ing States reject it, viz: Pennsylvania, Ohio, 
Iowa, Connecticut, Vermont, Virginia, Ten- 
nessee and Nebraska, and Texas accepts the 
English view. 

England.—Lynch v. Nurdin,” decided in 
1841, is the first leading case in England. 
There a boy of seven years got into, and was 
injured in, a cart, which, with horse attached 
had been carelessly left standing in the street 
by defendant’s carman. Denman, C. J. and 
the Queen’s Bench sustained a recovery. Al- 
though holding that the plaintiff was the co- 
operating cause of his own misfortunes, by 
doing an unlawfulact. It will be observed 
that here there was no intimation that there 
was any carelessness on the part of the par- 
ent or custodian in permitting a child to go 
upon the streets of crowded London. The 
inferences are all against the imputation of 
such negligence to the child, while the prin- 
ciple of the irresponsibility of the child, even 
for his own contributory negligence, in un- 
lawfully trespassing upon the defendant’s 
property, is distinctly recognized. 

The last leading English case on the sub- 
ject is Waite v. N. E. R. Co.* Here the court, 
in 1858, accepts the doctrine in a modified 
form. The plaintiff, a child of five, was in- 
jured by the carelessness of the railroad 
company while traveling with, and under the 
control of, her grandmother, whom the jury 
had found guilty of contributory negligence. 
The court, while applying the rule of imputed 


25 Field on Corp., § 512; Field on Damages, § 195. 
26 Whart. on Negl., § 310. 

71 Ad. & El. (N. 8.) 29. 

28 El. B. & El., 96 E, C. L. 719. 
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negligence, placed it on the ground that the 
identification of the relative in charge with 
the child was as cumplete as if it had been a 
babe of a few days old, carried in her arms, 
as it is impossible, upon principle, to distin- 
guish such a case from that of an absent ne- 
gligent parent, it is evident the court hesitat- 
ed to fully adopt the rule. For what differ- 
ence can there be, when a parent has carried 
and placed his child upon arailroad track, or 
suffered him to wander there, whether the 
parent is personally present, when the child 
is run over, or isa mile away? The negli- 
gence of the parent, and the innocence of 
the child are alike in both cases. 

Texas is the only State which approves 
Waite v. N. E. R. W. Co., andin doing so in 
G. H. & H. Ry. Co. v. Moore,” where a child 
of six was run over by the cars, the court re- 
pudiates Hartfield v. Roper, saying, the Waite 
case is the ‘‘utmost limit to which the rule 
should be extended.’’ There is a manifest 
inconsistency in this young and great State’s 
thus repelling the one case and approving the 
other. , 

Cases Maintaing the Doctrine—New York. 
—Hartfield v. Roper,® decided in 1839, is 
the leading case, upon which most, if not all, 
the courts adopting the doctrine have relied. 
Judge Cowen’s reasoning in support of the 
decision seems fallacious. He says, ‘‘To al- 
low small children to resort to the highway 
alone, is criminal negligence.’’ And that 
there is no other way, in a case where the 
party injured is a small child, to apply the 
tule that the injured party, drawing the mis- 
chief on himself, cannot recover, than to re- 
quire due care at the hands of those to whom 
the law and the necessity of the case have 
delegated the exercise of discretion. The 
obvious answer is, that the rule should not be 
applied at allin such a case, for the plaintiff is 
too young to draw the mischief on itself. And 
when not too young to be responsible in part, 

slet it suffer according to its responsibility. To 
be sure the child requires due care from those 
charged with the exercise of discretion in its 
behalf. But what if that care is not exerted ? 
Should the child suffer for that? is the ques- 
tion. Demonstrably, no. The learned judge 
then supposes, by way of argument, a luna- 


29 59 Tex. 64. 
© 21 Wend., 615. 





tic to be allowed by its committees to lie like 
a log in the road, ora child to suddenly throw 
itself in front of a vehicle, and asks, as a 
sort of test question, whether the traveler 
who unfortunately strikes him, should respond 
in damages. The answer is obvious: No; if 
not negligent. The inquiry is not to the pur- 
pose. But that State has followed Hartfield 
v. Roper 45 years, with a disposition at times, 
on the part of some of its courts, to modify 
the rigid rule, as the cases named below 
show.* 

In Ihl v. 42d St. R. Co.,” where a child of 
three, sent on an errand by its mother across 
a track, in charge of a child nine and one- 
half, was run over and killed, Rapello, J. 
held: That if the conduct of the child would 
not have been negligent in an adult, and the 
injury was caused wholly by defendant’s ne- 
gligence, the negligence of the mother was 
too remote. This seems a departure from the 
doctrine. A child of that age is never con- 
sidered negligent; but it was clearly negli- 
gence that contributed directly to the injury, 
to allow so young a child, so attended, to be in 
such a position of danger. The child was not as 
safe, and could not take the same care of it- 
self there as an adult. If the mother had 
brought suit for loss of service of the child 
would not her own negligence have defeated 
a recovery? So the court really refused to 
follow Hartfield v. Roper, and toimpute the 
mother’s negligence to the child. 

In Morrison v. Erie R. Co.,” where a girl 
of 12 was injured as her father, with her in 
his arms, was stepping off a moving car, 
Folger, J., as was done in Waite v. N. E. R. 
W. Co., emphasises the fact that her father 
was present, controlling plaintiff's motions, 
though, as we have endeavored to show, this 
is an immaterial circumstance. Poa 

In Thurston v. Haarlem, etc. R. Co.,* the 
court decline to apply Hartfield v. Roper to 
the case of a boy of nine, on the ground that 
it had no application toa child of his age and 
capacity, but if not, why not? And if not to 
one minor not sui juris, why toany? What is 
the essential difference in this respect between 


%1Flynn v. Hatton, 48 How. Pr. 356; Lehman v. ~ 
Brooklyn, 29 Barb. 237; Mangam v. Brooklyn R. Co., 
88 N. Y. 457; Thurber v. Haarlem R. Co., 60 N. Y. 333. 

% 47 N. Y.,317. 

33 56 N. Y., 305. 

34 60 N. Y., 333. 
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a smart boy of nine and an infant of two? 
The former is holden only to a degree of care 
suited to his capacity. And if his parent’s 
negligence is not fairly imputable to him, it 
seems difficult to perceive why it should be in 
any case. Observe, the ground taken by the 
court is not that the capacity of the plaintiff 
is such that the parents are free from negli- 
gence. If they had not been negligent that 
would have been the end of the question. 
Their negligence, on the contrary, is virtually 
conceded. We maintain that no good reason 
can be shown why a youth, or indeed an 
adult, should not be held responsible for a 
parent’s negligence that would not logically 
apply to a very young child. In the case of 
the adult, no one pretends to assert such a 
doctrine. To yield it asto a capable boy of 
nine is, we submit, to abandon the principle. 
It inverts the natural order to treat increased 
capacity as involving diminished responsibil- 
ity for one’s own, or another’s actions. 

In McGarry v. Loomis,” decided in 1875, 
and the last case in which the question has 
come before the Court of Appeals, where the 
plaintiff, a child of four, was injured while 
on the’sidewalk by a pool of hot water exud- 
ing from defendant’s steam pipe, a recovery 
was sustained. The court, through Church, 
C. J., taking the position that, as the child 
had done nothing that would have been neg- 
ligent in an adult, and was not a trespasser, 
but was in a lawful place, the alleged negli- 
gence of the parents in allowing it to be there 
could not defeat a verdict. This, we think, 
for reasons stated, a practical abandonment 
of the rule of imputability. For such a child 
must necessarily be legally faultless, and the 
parents"were clearly negligent in suffering 
their child to be in so dangerous a situation 
as that was, although it was where it had a le- 
gal right to be. Church and Rapello and the 
court in both cases, unconsciously perhaps, 
thus attest their dissatisfaction with the doc- 
trine. 

Massachusetts.—In Holly v. Boston, etc. 
Gas Cor,” the leading case in that State, the 
doctrine is recognized without discussion. It 
is applied in other cases.*7 In Lynch vy. 


% 63 N. Y., 104. 

% 8 Gray, 128. 

3] Wright v. Malden, 4 Allen, 288; Munn vy. Reed, 4 
Allen, 481; Callehan v. Bean, 9 Allen, 401; Mulligan v. 
Curtis, 100 Mass. 513. 





Smith,* the latest case in that State, the doc- 
trine is shuffled off, asinthe New York cases 
cited ; the court holding that, even if the par- 
ents were negligent in permitting a child four 
and one-half years old run over by a hack, 
to go upon the street, yet, if he neither did 
what was imprudent, nor omitted what was 
prudent, the negligence of the parents was 
too remote. But when could a child of that 
age be considered imprudent? And why im- 
pute negligence in any case of parent aud 
child if not in that? 

Iilinois.—In a number of cases, the Su- 
preme Court of that State has followed or re- 
cognized the doctrine,” in association with 
the rule of comparative negligence, peculiar 
to that State. In Chicago v. Starr,’ where a 
child of six was killed in the street, it was 
held: ‘‘That it was carelessness of no slight 
degree to permit this child of six years thus 
to wander over the streets of a crowded city 
is a proposition that admits neither of debate 
nor doubt. We are of opinion that the neg- 
ligence on the part of the city was not only 
not more, but was even less than that fairly 
attributed to the parents of the child.’’ The 
latest case is Toledo, etc. Co. v. Grable.“ 
There a child 28 months old wandered on the 
track and was run over; and the mother was 
killed in trying to save the child. Say the 
court, by Scott, J.: ‘‘Where there is negli- 
gence on the part of the injured party, or, as 
in this case, on the part of those charged 
with the care of the injured party contribu- 
ting directly to produce the result, there can 
be no recovery unless such negligence is 
slight and that of the defendant gross in the 
comparison.’’ We do not find the underly- 
ing reason of the rule anywhere discussed in 
these cases. 

Missouri,—That State has followed Hart- 
field v. Roper.” Yet the Supreme Court in 
Boland v. Mo. Pac. R. Co.,* dissent from 


38 104 Mass., 56. 

89 Chicago v. Major, 18 Ill. 356; Chicago v. Starr, 42 
Ill. 174; Chicago & Alton R. Co. v. Me’Laughlin, 47 
Ill. 265; Chicago & Alton R. Co. v. Gregory, 58 Ill. 226; 
Ohio & Mississippi R. Co. v. Stratton, 78 Ill. 88; Chi- 
cago v. Hessing, 83 Il]. 205; Chicago & Alton R. Co. v. 
Becker, 84 Ill. 488; Toledo, etc. R. Co. v. Grable. 88 
Til. 442. 

40 42 Til., 174. 

41 88 Tll., 442. 

4 Isabel v. Hannibal & St. Jo R. Co., 60 Mo. 475; 
Stillson v. Hannibal & St. Jo R. Co., 67 Mo. 671. 

43 36 Mo., 484. 
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the views of Cowan, J., in Hartfield v. Ro- 
per, in confounding all distinctions between 
the responsibility for negligence of children 
and adults. In Isabel v. Han. & St. Joe R. 
Co.,* the doctrine is indistinctly recognized. 
It is only in Stillson v. Han. & St. Joe R. 
Co.,* decided in 1877, that the rule, though 
without reasoning, is applied. 

Indiana. —The rule is obediently followed 
in that State.“ The eourt in Pitts., Ft. W. 
ete. R. Co. v. Vining,* where the child was 
seven, saying: ‘‘It seems to us that the un- 
necessary exposure to known danger of a 
child incapable of exercising the care and 
judgment of mature years is in itself an act 
of negligence on the part of the parents suf- 
ficient to defeat a recovery, unless the injury 
is wilful’ 

Maine, completes the list of affirmatives.* 
The court in Brown v. E. & N. A. R. Co.,” 
where a child of nine was injured by a draw, 
holding that the child was careless, if negli- 
gence could be imputed to one so young; 
and, if not, the parents were careless in al- 
lowing it to run at large, that the plaintiff, 
the child, in either case was responsible. 

Kentucky” and Maryland® also acquiesce 
in this rule. 

A careful examination of all these cases 
will not disclose, that, aside from the bare 
authority of the courts deciding them, they 
add any strength tothe foundations of this 
doctrine, beyond what has been already here- 
in considered. Indeed, but a very few of 
them are reasoned at all. 

Cases Repudiating this Doctrine of Imputed 
Negligence.— Vermont, seems entitled to first 
consideration, as this court supplies the lead- 
ing case. In Robinson v. Cone, decided in 
1850, 11 years after Hartfield v. Roper, a boy 
three years nine months of age was run over 
on the highway by a sleigh. The facts, it 
will be seen, being very much like those in 


44 60 Mo., 475. 

45 67 Mo., 671. 

# Pittsburg, etc. R. Co. v. Vining, 27 Ind. 513; La- 
fayette & Ind. R. Co. v. Huffman, 28 Ind. 287; Hatha- 
way v. Toledo, etc. R. Co., 46 Ind. 25. 

47 27 Ind., 513. 

43 58 Me. 384; 62 Me. 468. 

49 58 Me. 384. 

50 Louisville &c Canal Co. v. Murphy 9 Bush 522. 

51 McMahon vy. North, &. R.Co. 39 Md. 488 Balt. 
&c. R. Co. v. McDonald 43; Md., 5384. 

52 Robinson v. Cone 22 Vt. 213. 





the latter case. Says Redfield J. for the 
court: ‘‘We are satisfied that, although a child 
or idiot or lunatic may to some extent have 
creeped into the highway through the fault or 
negligence of his keeper, and so be improp- 
erly there, yet, if he is hurt by the negli- 
gence of the defendant he is not precluded 
from his redress. If one knows that such a 
person is in the highway he is bound toa 
proportionate degree of watchfulness. And 
what would be but ordinary neglect in regard 
to one, whom the defendant supposed a per- 
son of full age and capacity would be gross 
neglect as to a child, or one known to be in- 
capable of escaping danger. * * * * 
The case of Hartfield v. Roper, is, so far as 
it has any application to the present case, al- 
together at variance with that of Lynch v. 
Nurdin®, and far less sound in its principles, 
and infinitely less satisfactory to the instinct- 
ive sense of reason and justice.’’ 

Pennsylvania.—The cases* in that state 
speak no uncertain sound. In Pennsylvania 
R. Co. v. Kelly® Woodward J. delivering the 
opinion, quotes the language given above of 
Redfield J. in Robinson vy. Cone, ‘‘dismisses’’ 
Hartfield v. Roper, adding that ‘‘Lord Den- 
man’s opinion in Lynch v. Nurdin was sub- 
sequent to that of Mr. Justice Cowen and 
much worthier it seems to be followed.’’ In 
Smith v. O’Conner® a girl of seven was run 
over by a wagon on the street. The court 
again rejects the principle of Hartfleld v. 
Roper. Says Strong J.: ‘‘This is compelling 
the child to the exercise not of its own, but of 
its parents’ discretion. It is holding it res- 
ponsible for the ordinary care of adults. In 
maintaining it, the New York courts stand 
supported only by the supreme court of 
Massachusetts in Holly v. the Boston Gas 
Co*.’’ In North Pennsylvania R. Co. v. 
Mahony *, a child of 4, while in the arms of 
her aunt, not placed in charge of her, was 
run over. It was held that the child was not 
liable for the aunt’s negligence. 

Ohio.—In Bellefontaine & I. R. Co. v. 


831 Ad. & El., N. S., 29. 

54 Penn. R. Co., v. Kelly 31 Pa., St. 377; Smith v. 
O’Conner 48; Pa., 220; Nor. Pa., R. Co. v. Mahony 57 
Pa. 187. 

55 31 Pa. St. 377. 

56 48 Pa. St. 220. 

57 8 Gray 123. 

58 57 Pa. St. 187. 
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Snyder®, a leading case, a girl of six was run 
over by a gravel train. The Supreme Court, 
Welch J. delivering the opinion, made a 
thorough examination of this question, which 
was the sole question in the case, carefully 
classifying and discussing the authorities. 
Say the court, ‘‘the weight of authority in 
our judgment, as well as the reasoning, is 
against the adoption of the doctrine in any 
form, or under any circumstances.’’ The 
court adds, ‘‘we have examined most of the 
authorities on which the doctrine rests, with 
some care, and the result is a conviction that 
in most of the cases the assertion of the doc- 
trine amounts to little more than mere dicta. 

* * * The cases warrant the declara- 
ration of no such general rulee * * * 
The utmost that can fairly be claimed in these 
cases is that the rule is applicable to some 
cases, depending on the nature of the defen- 
dant’s negligence. * * In Hartfield v. 
Roper the doctrine is a mere dictum.’’ In 
Cc. C.C. & I. R. Co. v. Manson®, where 
the plaintiff wasa girl of nine, that court 
follows Snyder’s case, and declares that the 
doctrine of imputed negligence does not pre- 
vail in Ohio. In St. Clair R. Co. v. Eadie”. 
A female of sixteen, held sui juris, was in- 
jured by the collision with a street car of a 
wagon in which she was riding with her fath- 
er, he driving, through the mutual and con- 
curring negligence of the father and the dri- 
ver of the street car. The same court holds 
the plaintiff not responsible for her father’s 
negligence. 

Iowa.—In Wallers v. C. R. I. & P. R. Co., 
a child two years old was run over in 
Davenport by a freight train. The person 
in charge of the child was claimed to have 
been negligent in permitting the child to get 
upon the track. Day, J. speaking for the 
Supreme Court, and holding that a child of 
two cannot be deemed guilty of negligence, 
says, ‘‘when therefore the parents, who are pri- 
marily entrusted with the protection and care of 
their infant children, exercise reasonable and 
ordinary care, there is no good reason why the 
negligence of the person in charge of the child 
should be imputed to the parent, or through 
the parent to the child itself.’’ The reason 


59 18 Ohio St. 399. 

6 30 Ohio St. 472. 

61 24 Am. L. Reg. 706. 
62 41 Iowa 71. 





upon which this rule is founded, leads inevi- 
evitably to the overthrow of the whole 
doctrine, and doubless that court, Will, ina 
case where the question squarely arises, so 
hold. It logically results that if the negli- 
gence of the person placed in charge by the 
parent, and who, for that purpose, is the pa- 
rent’s agent, is immaterial to the case, that 
of the principal, the parent, is equally imma- 
terial. 

Connecticut.—Daley v. Norwich & C. R. 
Co.® declares the law for that State. A child 
three years old, was run over in the city of 
Norwich by a freight train drawn by powerful 
engines, and making from five to fifteen miles 
per hour, around a curve, where the engineer 
could not see forty paces ahead. Says the 
court below: ‘‘In an action brought by the 
father his negligence might be a defence, but 
in an action by achild for an injury inflicted 
on her through the defendant’s negligence, 
they are not relieved from the consequences 
of their own fault because the natural protec- 
tors of the plaintiff, may also have been want- 
ing in their duty towards her. Says the 
Supreme Court, on Appeal, W. W. Ellsworth 
J. ‘‘We entertain no doubt that the view ex- 
pressed by the judge is entirely correct * 

* * * It is obvious that the negligence of 
the parents, if there was any, is not the want 
of ordinary care ina child less than three 
years of age, however, much such negligence 
might be a defence to an action by the fath- 
er, had he sued the company for expenses 
incurred, or for loss of service.’’ That Court 
has thus touched the quick of the underlying 
principle involved, viz. the entire irresponsi- 
bility of the child for its father’s: misconduct. 

Virginia.—The court of that State has as- 
sumed no equivocal position on this subject. 
N. & P. R. Co. v. Ormsby," was a case where 
a child of two years and ten months was run 
over on arailroad track. The court ‘‘concurs 
in Lynch v. Nurdin and others of that class 
which decide that the neglect of parents and 
guardians is not imputable to infants in such 
cases ; and does not concur in the principle of 
the case of Hartfield v. Roper and others of 
that class which decide the contrary.’’ 

Tennessee.—In Whirley v. Whitman® the 


6 26 Conn. 591. 
64 27 Gratt 455. 
6 1 Head 610. 
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case of a child of three, injured while playing 
around machinery, that court expressly re- 
fuses to follow Hartfield v. Roper, and cites 
approvingly Lynch v. Nurdin. 

Minnesota.—In Fitzgerald v. St. P. R. 
Co.,® the court below held the weight of au- 
thority and reason to be against the doctrine, 
but applied the doctrine to that case, because 
opposing counsel agreed to it, and the Su- 
preme Court affirmed. 

Nebraska.—Huff v. Ames” arrays this 
young and vigorous state in the line of the 
sound states as to this doctrine. A boy of 
eleven was hurt in defendant’s cane mill. 
That court thinks the weight of authority and 
better rule to be, that in an action by the 
infant for damages resulting from an injury 
to himself, by the negligence or want of care 
of a third party, the negligence of the parent 
or guardian is not to be considered, or im- 
puted to the infant. 

We supplement these holdings by State 
Courts of last resort, with the only case, it is 
believed, in which the question has come be- 
fore a court of the United States. 

In Stout v. R. Co.®, tried in the U. S. C. 
C, for the district of Nebraska, a boy of six 
was injured on defendant’s turn table. 
Dundy J. charged the jury against the doc- 
trine of imputed negligence of father to 
child. The jury failing to agree, on a second 
trial, Dillon, J., charged the jury, stating to 
them that the counsel for the defendant 
‘‘disclaim resting their defence on the ground 
that the plaintiff’s parents were negligent, or 
that the plaintiff, considering his tender age, 
was negligent.’” So the question went no 
further ; though the jury found a verdict for 
the plaintiff, and the case was appealed to the 
Supreme Court of the United States”. 

Conclusion.—Having filled so much more 
space than was intended, we claim finally that 
those courts are sound which conclude that 
this doctrine is against reason and authority. 
Originating chiefly in dicta, it has had for the 
most part, itis presumed, but a reluctant 
following. Judge Cowen-lays down a dictum. 
Massachusetts compliantly endorses it, other 
States yield their assent, and so the rule has 


6 29 Minn. 336. 
67 19 N. W. Rep. 623. 
6 11 Am. L. Reg. 226. 
® 2 Dillon 298. 

17 Wall. 657. 





obtained an extensive sway over too many 
States. Latterly the New York courts have 
wavered, and against this offspring of dictum, 
we marshall the emphatic expressions of Red- 
field, Strong, Woodward, Ellsworth, Welch, 
and Dundy ; and are content to leave the dis- 
cussion, with the hope that this New York 
rule will go no further. Ww. G. WuippLe. 
Little Rock, Ark. 





BILL IN EQUITY FOR PERPETUAL IN- 
JUNCTION TO PRESENT INTERFERENCE 
WITH EXCLUSIVE RIGHT OF OPERATING 
STREET RAILWAY. 





THE BIRMINGHAM & PRATT MINES STREET 
RAILWAY CO. v. THE BIRMINGHAM 
STREET RAILWAY CO. 


Supreme Court of Alabama. 


1 Corporations, Constitutional Law—Grant of 
Exclusive Privilege by Municipal Corporation Void.— 
There is no clause in the charter of the City of Birm- 
ingham, nor any public statute, which authorizes the 
municipal authorities of said city to grant to any per- 
son or private corporation the exclusive privilege of 
running street cars through certain designated streets 
and avenues of said city in perpetuity; and such grant, 
if authorized by any statute or charter, would be in 
violation of the constitutional inhibition of laws 
“making any irrevocalbe grant of special privileges or 
immunities.” 


Appeal from the Chancery Court of Jefferson. 
Heard before Hon. Thomas Cobbs, Chancellor. 

Messrs. James M. Van Hoose, and Hewitt, Walk- 
er & Porter, counsel for appellant. Messrs. R. H. 
Pearson, and Webb & Tillman, contra. 

SOMERVILLE, J., delivered the opinion of the 
court: 

The equity of the complainant’s bill in this case 
depends in our judgment, upon a single inquiry, 
and that is, whether the municipal authorities of 
the city of Birmingham were invested by law with 
the power to make to the appellee—the Birming- 
ham Street Railway Company—an irrevocable 
grant of the exclusive privilege to construct and 
operate a street railway over and through certain 
streets and avenues of that city. Ifthe power to 
grant such a franchise resided in this municipality 
and ifthe franchise has been lawfully granted 
upon a valuable consideration by an ordinance in 
the nature of a contract, there ‘canbe no doubt 
either of the jurisdiction, or of the duty of a court 
of equity to protect the invasion of the right by 
issuing the injunction to prevent contiguous com- 
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petition on the part of the appellants, in their ef- 
forts to establish an opposition railway company 
over any of the same streets or avenues previously 
included in the grant to the appellee. I High on 
Inj. (2nd Ed.) § 902. If, however, the power in 
question did not exist, then the grant would be void 
so far as it purports to be exclusive in its nature, 
the bill in such contingency, is withont equity, 
and the court must be pronounced to have erred 
in refusing to dismiss the bill for want of equity, 
and in refusing to dissolve the injunction granted 
at the instance of the complainant. 


Before wo proceed to discuss the power of the 
Mayor and Aldermen of the City of Birmingham to 
grant such a franchise, we propose to first consider 
the nature of the thing granted, or the character 
and terms of the franchise itself. 


It bears date on the nineteenth day of May, 1882, 
was duly enacted by ordinance, and purports to 
be in the form of a regular coatract between the 
subscribing parties. The privilege granted was 
the exclusive right to construct and operate a 
street railway, with the necessary side tracks and 
turn-outs, over and upon fifteen designated streets 
and avenues of the city. The only limitation of 
this grant, in point of time, is the proviso that it 
shall not apply to such of said streets and avenues 
as shall not have been occupied by the grantee 
within ten years from the date of the contract. The 
franchise, it will thus be seen, is one not only ex- 
clusive in its nature, but in perpetuity, being 
without limit of duration, except as to an option 
to exercise it, which was to continue for ten years. 
When once put in exercise it purports to last for- 
ever. The main consideration on the part of the 
grantee was the agreement to construct at least 
one mile of such railway, and to transport passen- 
gers at afare not exceeding five cents from one 
end of the line to the other. Certain powers of 
police and regulation are retained to be exercised 
by the city, not necessary to be mentioned. For 
all the purposes of this discussion we shall consid- 
er this franchise as a contract between the Mayor 
and Aldermen of Birmingham, and the appellee, 
such as, if valid and binding, would be fully pro- 
tected from violation by both the constitution of 
the United States and of this State, each of which 
instruments prohibits the passage of any laws by 
State or municipality impairing the obligations of 
contracts. So we shall consider the contention of 
the appellee as well taken, that if the grant of this 
exclusive right be obnoxious to no objection, eith- 
er on constitutional grounds or for want of the 
charter power to make it, the obligation of the 
contract would be impaired by the subsequent 
grant of a similar franchise to the appellant com- 
pany to build their competing road over and along 
the streets and avenues included in the appellees 
franchise, and embraced in this controversy. 
New Orleans Gas Co. v. Louisiana Light Co. 115 
U.S. 650. The Birmingham Bridge 3 Wall. 31. 
The contention of the appellants in this case is 





that the contract in question, so far as it purports 
to grant to the appellee the exclusive right to rail- 
way privileges over the streets designated, is void 
for two reasons. First: on the ground that there 
is no clause either in the charter of the city, nor 
any other law of the General Assembly, which 
authorizes the making of such a contract; and 
Secondly, because the contract itself is in violation 
of section twenty-three of Article 1 of the Con- 
stitution of Alabama, which provides that no law 
shall be passed by the general assembly ‘“‘making 
any irrevocable grants of special privileges or im- 
munities.” If either of these positions can be 
successfully maintained, the exclusive feature of 
the franchise is without warrant of law, and must 
of its own weight fall to the ground. 

The power to make this exclusive grant, which, 
though not strictly a monopoly, is certainly in the 
nature of one, must be derived either from some 
clause in the charter of the city, from the laws of 
the State, under which the appellee railway com- 
pany was organized, of from the constitution of 
Alabama, which is the organic law of the State. 

The only section of the present constitution, of 
1875, bearing on the subject of street railways, is 
in section 34 article 14, which provides that ‘‘no 
street passenger railway shall be constructed with- 
in the limits of any city or town, without the con- 
sent of its local authorities.”” Thisis prohibitory 
and not permissive in its nature, and confers no 
franchise or right of any kind on any person or 
corporation, much less one of an exclusive charac- 
ter. This is not denied and is too obvious for 
argument. 

The present charter of the city, enacted March 
1, 1881, and the one in force at the time of the al- 
leged grant, is silent on the subject of street rail- 
ways. There is a power conferred in sub-divis- 
ion 18, of § 30, authorizing the city authorities 
‘‘to regulate and control the running of cars or 
locomotives upon or across the streets, avenues or 
alleys of said city, and to regulate and control 
the speed of such cars, engines, or trains, within 
the corporate limits of the city.”’ Acts, 1880-81, 
p. 481. The better opinion would seem to be that 
this clause has reference only to cars propelled 
by steam, and not to ordinary passenger street 
railways unless drawn by locomotives. Peoples’ 
Railroad v. Memphis Railroad, 10 Wall. 38, 51. 
But assuming the opposite to be the correct view, 
or assuming that the power to regulate and con- 
trol the running of such cars exists as an inciden- 
tal police power under other clauses of the city 
charter, which is probable, it is unquestionably 
true that such a power confers no right on the 
city authorities to grant to any person or corpor- 
ation a privilege exclusive in its character and 
without limit as to duration. The authorities in 
support of this proposition are so numerous and 
uniform that we will not stop to argue it at any 
length. Cooley’s Const. Lim. (5th ed.) 252 (*207) ; 
1 Dillon on Mun. Corp. (3d ed.) § 114, § 362; Lo- 
gan v. Pyne, 45 Iowa, 524; s. Cc. 22 Amer. Rep. 
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261; City of Chicago v. Rumhf, 46 Il. 20; Milhau 
v. Sharp, 27 N. Y. 611; Davis v. The Mayor, etc. 
of New York, 14 N. Y. 506. 

This conclusion is but the logical result of the 
rule, now so well established, | hat municipal cor- 
porations can exercise only such powers as are 
expressly granted in their charter, or such as may 
be necessary and proper to carry such express 
powers into effect, including such as are indispen- 
sably necessary to the declared objects and gov- 
ernmental purposes for which such corporations 
are created. And any reasonable doubt as to the 
existence of a power claimed to be conferred by 
the charter will be resolved by the courts against 
the corporation and in favor of the public. City 
of Eufaula v. McHab, 67 Ala. 589; 1 Dillon on 
Mun. Corp. (8rd Ed.) § 89; Logan v. Pyne, 23 
Amer. Rep. 261, supra. 

The only remaining source from which it is or 
can be claimed that this exclusive right can be 
derived is from the general law of the State hav- 
ing reference to the incorporation of street rail- 
way companies. The appellee corporation, the 
Birmingham Street Railway Company was orga- 
nized under this law, as found embraced in sec- 
tions 1917 to 1929 of the present Code (1876). It 
can have no other rights therefore than such as 
are conferred by or authorized to be contracted 
for under this statute. The section relied on by 
the appellee’s counsel is section 1921 of the Code, 
which reads as follows: 

‘Such corporation shall have power to construct, 
maintain and use a street railroad upon the streets 
and upon the line and between the termini named 
in the certificate, upon such terms and in such 
manner as may be authorized by an ordinance or 
other lawful act of the proper corporate authori- 
ties of the city or town in which it is proposed to 
build and use the street railroad. And such rail- 
road company may contract with the city or town 
therefor, and the contract may be altered when 
both parties agree to the change.’’? Code of 1876, 
§ 1921. 

The City of Birmingham, as we have shown, 
has no distinct powerin its charter, express or 
implied, to grant this exclusive franchise. Is 
there anything in this section of the Code to au- 
thorize it? Conceding that the city is invested 
with authority to contract with the company for 
the construction and running of a street railway, 
as a necessary correlative of the company’s power 
to contract with the city, does this, by necessary 
implication, confer the power to contract fora 
monopoly of privilege and one in perpetuity? We 
are forced to the conviction that it does not. The 
inquiry, in fact, is answered by one clearly settled 
principle of law, which is now thoroughly imbed- 
ded in our American jurisprudence, and is 
deemed to be of vast importance in the economy 
of our system of free government, especially in 
view of what may now be considered as the bale- 
ful result of the celebrated Dartmouth College 





case, in the perpetuity of special privileges con- 
ferred by franchises from governments. This 
principle is that the charter of corporations are to 
be strictly construed against the corporators, and 
that no franchise which is granted by the State is 
ever construed to be exclusive, whether it be in 
the nature of a contract or not, unless it be so de- 
clared in clear terms, or be necessarily irhplied; 
or, as expressed by a learned author, ‘‘unless the 
element of exclusiveness appears in the grant 
itself,’ and by another, unless the ‘terms of the 
grant render such construction imperative.” 1 
High on Injunc. (2nd Ed.) § 902; Cooley’s Const. 
Lim. (5th Ed.) 490 (*396). There has been no 
departure in this country from this doctrine since 
the decision of the Charles River Bridge case by 
the United States Supreme Court, as far back as 
the year 1837. Charles River Bridge v. Warren 
Bridge, 11 Pet. 490. It was there said by Chief- 
Justice Taney that ‘tin charters of this description, 
no rights are taken away from the public, or given 
to the cérporation, beyond those which the words 
of the charter by their natural and proper consti- 
tution purport to convey.’’ Upon precisely the 
same principle it has been held, and must logically 
follow, that no municipal corporation, which is 
but the creature of the State, can make a grant of 
exclusive rights, whether by ordinance in the 
nature of a contract, or otherwise, unless the 
power to doso is expressly granted by the law- 
making power, or unless it be so far necessary to 
the proper execution of other powers expressly 
granted as to make its existence free from doubt. 
The State v. The Cincinnati Gas Light Co. 18 Ohio 
St. 263. As said by Mr. Dillon, ‘‘such a corpora- 
tion has not an exclusive power over the subject, 
unless, by express words, or necessary inference, 
it be plainly given to it by the legislature.” 
1 Dillon on Mun. Corp. (3d ed.), § 114. Judge 
Cooley adopts the view that a municipal corpora- 
tion cannot, ‘twithout explicit legislative con- 
sent,’’ permit the construction of a street railway 
in its streets, and confer on the projectors ‘‘priv- 
ileges exclusive in their character and designed to 
be perpetual in duration.’’ Cooley’s Const. Lim. 
(5th ed.), 252 (*207). No reason is perceived why 
this principle is not entirely sound and in strict 
conformity to every rule pertaining to the true 
functions of municipal corporations. Whatever 
power they may have over the public streets within 
their limits is in the nature ofa trust. This they can 
exercise only for the benefit of the public, and 
not of particular individuals or corporations. 
They have no implied power to barter away to- 
day, as a monopoly, to one that which the public 
necessities of a growing city may require to be 
reserved in order that they may be exercised for 
the public benefit on to-morrow. And such 
seems to be the sounder and better doctrine, 
although some adjudged cases may be found 
which seem to sustain a different view. 2 Dillon 
Mun. Corp. (3d ed.) §§ 715-716. 
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We nowhere find where the city authorities of 
Birmingham had any power to invest the appellee 
corporation with the exclusive right which it here 
claimed. 

We might stop here with this case, without ¢x- 
tending this opinion further. But the principle 
involved is of such great public importance as to 
justify, if not require, a consideration of the con- 
stitutional objection which is urged to the exist- 
ence of this right. The argument is further made 
that the General Assembly is prohibited by the 
organic law from making such an irrevocable 
grant, and, therefore, under no circumstances,can 
it bedone by a municipal corporation, which is 
the mere agency of the State exercising only de- 
rivative powers. The power of the agent, it is 
said, cannot exceed that of the principal. 

Art. I, § 23, of the present Constitution of Ala- 
bama, provides that no law shall be passed by the 
General Assembly ‘‘making any irrevocable grants 
of special privilege or immunities.” 

Section 3, of article 14, reads as follows« ‘All 
existing charters or grants of special or exclusive 
privileges under which a bona fide organization 
shall not have taken place, and business been 
commenced ir good faith at the time of the rati- 
fication of this Constitution, shall thereafter have 
no validity.” 

These provisions occur for the first time in the 
Constitution of 1875, and have not before been the 
subject of construction by this court. 

What, it may be asked, is the nature of these 
special or exclusive privileges which are thus pro- 
hibited to be granted by the legislature? It 
seems plain from the very terms used, that the 
evil intended to be specially prevented was the 
granting of exclusive privileges in the nature of 
a monopoly by the legislative creation of corpo- 
rate franchises. Monopolies were void at the com- 
mon law, are not commonly conferred by legisla- 
tive grant, and need no special prohibition in the 
organic law of a free republic. They may now 
be regarded as relics of governmental folly, ren- 
dered odious by royal prerogative in the most 
extravagant periods of the European monarchies. 
In the strict sense a monopoly is an exclusive 
right granted to one person, or a class of persons 
of something which was before of common right. 
A franchise is a special privilege conferred by the 
State or government upon individnals, and which 
does not belong to citizens of the country by 
common right. It has been a common legislative 
practice to make grants of this kind, and they 
have led to much and protracted litigation in all 
of the American courts. Examples of this kind 
are found in numerous cases where the exclusive 
privilege has been conferred on favored individu- 
als and corporations to manufacture and sell gas 
in a city; or to supply the inhabitants with water; 
or to construct a bridge or run a ferry across a 
river between two given points, free from compe- 
tition within certain limits; or to construct a 
canal, turn-pike, or railroad between certain 





designated termini; or to construct and rent a 
market-house in a city; or to own and control the 
only premises which can be lawfully used for the 
slaughter of livestock within municipal limits, or, 
in fine, as has been done many times in this and 
other States, to confer on favored corporations an 
irrevocable exemption from the common burdens 
of equal taxation, either by exacting from them 
an inconsiderable bonus in commutation of all 
future taxation, or else exacting from them no 
taxes at all. The following cases illustrate monop- 
olies of this kind, so often conferred by legislative 
franchises: New Orleans Gas Co. v. Louisiana 
Light Co., 115 U.S., 650; New Orleans Water 
Works Co. v. Rivers, Ib., 674; The Binghampton 
Bridge, 3 Wall., 51; City of Chicago v. Rumpff, 
45 Ill., 90; Slaughterhouse Cases, 16 Wall., 36; 
Gale v. Kalamazoo, 23 Mich., 344, S. C. 9 Amer. 
Rep., 80; Atlantic City Water Works.v. Atlantic, 
39 N. J. Eq., S. C., 10 Amer. & Eng. Corp. Cases, 
59; Norwich Gas Light Co. v. Norwich City Gas 
Co., 25 Conn., 19; Mobile, Etc. R. R. Co. v. Ken- 
nerly, 74 Ala., 566; Doughdrill v. Alabama Life 
Ins. Co., 31 Ala.. 91; Home of the Friendless v. 
House, 3 Wall., 430. 

The very fact that the Legislature could, accord- 
ing to the better view, make irrrevocable grants 
of this nature was the very reason, no doubt, why 
the organic law was made so as to prohibit such 
grants in the future. In the struggling infancy of 
States and communities, the temptation has been 
very great to offer them as a reward to the invest- 
ment of capital. The injustice and inequality of 
their operation have only been illustrated in the 
light of the said increase of our population, the 
steady growth of our wealth, and the wonderful 
discoveries of modern science. It now more fully 
becomes manifest that they prove iron bands to 
fetter the growth of public industry, enterprise 
and commerce. Free competition in all depart- 
ments of commercial traflic is justly deemed to be 
the life of a people’s prosperity. ‘The policy of 
the law, as now declared by our Constitution, is 
as clear in the condemnation of the grant of irre- 
vocable exclusive privileges conferred by fran- 
chise, as that of the common law was in the re- 
probation of pure monopolies which were always 
deemed odious, not only as being in contravention 
of common right, but as founded in the destruc- 
tion of trade by the extinguishment of a free and 
healthy competition. The case of Monopolies, 
11 Rep., 84. 

The exclusive right of the appellee to the priv- 
ilege claimed, in our opinion, can not be sustained. 
The General Assembly would itself have no power 
under the Constitution to make such a grant. A 
fortiori a mere municipality would have no such 
power. Nor can we find, upon any proper prin- 
ciple of construction, that it has anywhere been 
attempted to confer such a power upon the muni- 
cipal authorities of Birmingham. They had as 
much right, therefore, in the exercise of their 
lawful governmental agency, to give their consent 
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to the appellants to construct and maintain a 
street railway in the streets and avenues of the 
city. as they had to grant the same right to the 
appellee corporation. 

These views result in the reversal of the Chan- 
cellor’s decree. He erred in not sustaining the 
demurrer, and in refusing to dismiss the bill for 
want of equity. The injunction should have also 
been dissolved. We will accordingly enter a 
judgment here, ordering the dissolution of the in- 
junction, and will reverse and remand the cause, 
so that the complainants may have an opportunity 
to amend the bill, if practicable, so as to give it 
equity. We will not say this is impossible. 

Reversed and remanded. 


NOE ON THE CONSTITUTIONALITY OF GRANTS OF 
EXCLUSIVE PRIVILEGES.—Although the power of 
the Legislature of a State to invest the corporation 
which it creates with exclusive and irrevocable priv- 
ileges or immunities, when not forbidden by the 
organic law, is too well established upon the authori- 
ties to be open to question at this day, yet the principal 
case is practically the first to define with exactness the 
limits of municipal power in this respect. Its posi- 
tion, however, is but the natural resultant of the 
settled principles that govern the law of municipal 
corporations and the construction of their powers. 
The two premises (1) That they can exercise only 
such powers as are expressly granted in their charter, 
orsuch as may be necessary and proper to carry the 
grant into effect; and (2) That the same rule of con- 
struction which denies the alienation of any portion 
of the sovereign power, unless upon a manifest inten- 
tion and by explicit terms, is to be applied in consid- 
ering the organic law of a municipality—lead us 
inevitably to the conclusion that it is not within the 
province of the City Council to fetter the hands of its 
successor by the grant of an exclusive and irrepealable 
franchise, unless the authority to do so specifically 
proceeds from the law-making power of the State. In 
giving the support of a well reasoned judicial opinion 
to this doctrine, the principal case makes a consider- 
able addition to our fund of constitutiunal learning. 

Exclusive Privileges.—The Constitution of Alabama 
is not alone in forbidding the grant of monopolies. A 
similar provision is found in the Constitutions of 
Arkansas, California, Colorado, Illinois, Iowa, Mary- 
land, Missouri, Nebraska, Pennsylvania and Ten- 
nessee. But where no such inhibition exists, it is 
well settled, as we have said, that the State may grant 
to a corporation an exclusive and irrevocable franchise 
to erect and maintain public works, or to pursue, its 
avocations, whatever they may be, and that such 
franchise constitutes a contract which is protected 
from impairment by the Supreme law of the land;! 
but such a grant is to be construed most strictly the 
grantee and in favor of the State; nothing passes by 
implication, especially where it would be in deroga- 
tion of the sovereign power; and if the grant doeg 
not, in clear and explicit language, make the franchise 


1 Piscataqua Bridge v. N. H. Bridge, 7 N. H. 35; Bridge 
Ca v. Hoboken Land Co., 13 N. J. Eq. 81; The Bingham- 
ton Bridge, 3 Wall. 51; Bridge Proprietors v. Hoboken 
Land Co., 1 Wall. 116; Chenango Bridge Co. v. Bingham- 
ton Bridge Co., 27 N. Y. 87. 





exclusive, it will not be so understood.2 Conse- 
quently, if the rights and privileges granted to a com- 
pany are not made exclusive by the terms of the 
grant, the Legislature is not debarred from granting a 
similar franchise to a rival corporation, although the 
effect of the latter grant may be to injure the business 
and diminish the profits of the first company. For 
example, the grant to a corporation of the right to 
erect a toll-bridge across a river, without any re- 
striction as to the right of thg Legislature to grant a 
similar privilege to others, does not deprive a future 
Legislature of the power to authorize the erection of 
another toll-bridge across the same river, so near to 
the first as to divert a part of the travel which would 
have crossed the river on the first bridge, if the last 
had not been erected.4 

Exemption frow Taxation, is the most frequent ex- 
ample of the matter under consideration—the grant to 
a corporation of special privileges or immunities. It 
was at one time seriously doubted whether the power 
of taxation, being inherent in the people under a re- 
publican government, and an essential attribute of 
sovereignty, was not so far inalienable that the Legis- 
lature could not make a valid contract whereby it 
should be surrendered, without express authority for 
that purpose, either in the Constitution itself or in 
some other way directly from the {people But a 
long line of cases in the United States Supreme 
Court, and elsewhere, has definitely established the 
proposition that the Legislature of a State may, upon 
consideration, relinquish and surrender the right of 
taxing the property or franchises of a corporation, 
either absolutely or beyond a specified amount, and 
either for a limited period or in perpetuity; and that 
this agreement will be binding upon future Legisla- 
tures and protected from invasion by the Federal Con- 
stitution.6 Yet here, also, the strict rule of construc- 
tion is to be adopted, and the surrender of the right 
of taxation will never be presumed; nor, indeed, will it 
be held to have been relinquished, in any particular 
case, unless the deliberate intention of the Legislature 
so to do is clearly manifested in the grant itself.?7 And 
it is also necessary that there should be a consideration 
for the exemption. For if the grant is merely spon- 
taneous, and no service or duty or obligation or other 
remunerative consideration is: imposed upon the 
grantee,it belongs to that class of laws denominated 
privilegia favorbilia, andis not properly a contract but 


2 Charles River Bridge v. Warren Bridge, 11 Pet. 420; 
Gaines v. Coates, 51 Miss. 335; DeLancy v. Ins. Oo. 52 N. 
H. 581; Lehigh Water Co.’s Appeal, 102 Pa. St. 515. 

8 Turnpike Co. v. Railroad Co., 10 Gill & J. 392; Tucka- 
hoe Canal Co. v. Tuckahoe R. R., 11 Leigh, 42; Thompson 
v. Railroad, 3 Sandf. Ch. 679; Shorter v. Smith, 9 Ga., 
517; Matter of Hamilton Ave., 14 Barb. 405; Collins v. 
Sherman, 31 Miss. 679. 

4 Mohawk Bridge Co. v. Railroad, 6 Paige Ch. 554. 

5 Brewster v. Hough, 10 N. H. 138, 143; Skelly v. Jeffer- 
son Bank, 9 Ohio St. 606; Mott v. Railroad, 30 Pa. St. 9. 

6 State of New Jersey v. Wilson, 7 Cranch, 164; Gordon 
vy. Appeal Tax Court, 3 How. 133; Piqua Branch Bank vy. 
Knoop, 16 How. 369; Home of the Friendless v. Rouse, 8 
Wall. 430; Humphrey v. Pegnes, 16 Wall. 244; Delaware 
R. R. Tax, 18 Wall. 206; Erie R. R. v. Pennsylvania, 2 
Wall. 492; St. Anna’s Asylum v. New Orleans, 105 U.8. 
362; Given v. Wright, 117 U. 8. 648; Comm. v. Pottsville 
Water Co., 94 Pa. St. 516; Memphis &c. R. R. v. Berry, 41 
Ark, 436. 

7 Delaware Railroad Tax, 18 Wall. 206; Wilmington &c. 
R. R. v. Reid, 18 Wall. 264; Providence Bank v. Billings, 
4 Pet. 514; Jones Mfg. Co. v.Comm., 69 Pa. St. 137; State 
v. Newark, 26 N. J. L. 519; People v. Roper, 35 N. Y. 629. 
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may be revoked at the will of the Legislature. If the 
charter of a corporation specifies a certain sum to 
be annually paid into the State treasury and declares 
that the same “shall be in lieu of all other taxes,’ this 
constitutes a contract not to impose any tax beyond the 
amount named.? But if the charter requires the pay- 
ment of an annual duty, without stating whether or 
not it is to be in lieu of all taxation, the Legislature is 
not estopped to impose other and further taxes.10 

Police Power of the State.—But in considering 
grants of exclusive privileges, and the limitations upon 
them, it is important to remember that the police 
power of the State is never parted with. Thatis to 
say, it is not within the power of any Legislature, an- 
tecedently of constitutional prohibition, to grant rights 
of so exclusive a character as to place them beyond 
the reach of subsequent statutes enacted with refer- 
ence to the public police. This power never can be 
sold or bargained away; it lies back of all grants; all 
rights and franchises are taken subject to it. The es- 
tablished doctrine is thus stated by Mr. Justice Miller: 
** While we are not prepared to say that the Legisla- 
ture can make valid contracts on no subject embraced 
in the largest definition of the police power, we think 
that in regard to two subjects so embraced, it can not 
by any contract, limit the exercise of these powers to 
the prejudice of the publie welfare. These are the 
public health and public morals. The preservation of 
these is so necessary to the best interests of social or- 
ganization, that a wise policy forbids the legislative 
body to divest itself of the power to enact laws for the 
preservation of health and the repression of crime.” 
To the same effect :12 

But this power is restricted to the two subjects men- 
tioned, and can not extend to a mere matter of public 
convenience.!3 Asan example of the exercise of this 
process: a law which prohibits manufacturers and 
others, from selling, or keeping for sale within the 
State, intoxicating liquors which may have been man- 
ufactured or bought by them previous to its passage, 
is not, because it lessens the value of liquors owned in 
the State at the time of its passage, a law impairing 
the obligation of contracts; since the right to sell, or 
keep for sale, intoxicating liquors, and to prescribe 
the places and mode of their sale, is within the police 
power of the State, subject to which such property is 
holden.4 

Eminent Domain.—It is also to be noted that the 
power of eminent domain is never relinquished. The 
franchise itself is only a species of property, and not 
more sacred than any other kind, and hence may be 
taken or destroyed by the State in the exercise of its 
sovereign powers, as well as any other property of the 


8 Christ Church v. Philadelphia Co., 24 How. 300; 8. C. 
2% Pa. St. 229; Washington University v. Rowse, 42 Mo. 
308 ; People v. Comm’rs of Taxes, 47 N. Y. 501. 

9 Farrington v. Tennessee, 95 U. 8. 679. 

10 Delaware Railroad Tax, 18 Wall. 206; Union Passen- 
ger R. R. v. Philadelphia, 101 U. 8. 528. 

il Butchers’ Union Co. v. Crescent City Co., 111 U.S. 
746. 

12 New Orleans Gas-Light Co. v. Louisiana Light and 
Heat Co., 115 U. 8. 650; Boyd v. Alabama, 94 U. S. 645; 
Stone v. Mississippi, 101 U. 8. 814; Lake Hill v. Cemetery 
Co., 70 Ill. 191; Pittsburg &c R. R. v. Southwest R. R. 77 
Pa, St. 173; Thorpe v. Railroad, 27 Vt. 149. 

13 State v. Noyes, 47 Me. 189, 212. 

M4 State v. Paul, 5R.T. 185; Cooley, Const. Lim. 583. 
People v. Hawley, 3 Mich. 330; Reynolds v. Geary, 26 
Conn. 179; Gutzweller v. People, 14 Ill. 142; Rowland v. 
State, 12 Tex. App. 418; Metropolitan Board of Excise v. 
Barrie, 34 N. Y. 657; Santo v. State, 2 Iowa, 165; Beer Co. 
Massachusetts, 97 U. 8. 25. 





- 
citizen; and when compensation is provided for its in- 
fringement, its obligation is not impaired, but recog- 
nized.6 *‘* Thus a Legislature may authorize a bridge 
to be erected so as to occupy and destroy a ferry, ora 
railroad company ora city to appropriate the bridge 
property of a company, and thereby destroy its fran- 
chise; or even may authorize one railroad company to 
destroy the franchise of another in constructing its 
own road, inthe exercise of this power of eminent 
domain, provided compensation is at the same time 
secured to the party thus deprived of its prior fran- 
chise.16 And Judge Cooley says, that where the grant 
was exclusive and guaranteed against impairment, 
“the exclusiveness of the grant, and the agreement 
against interference with it, if valid, constitute ele- 
ments in its value to be taken into account in assessing 
compensation; but appropriating the franchise in such 
a case no more violates the obligation of the contract 
than does the appropriation of land which the State 
has granted under an express or implied agreement 
for quiet enjoyment by the grantee, but which never- 
theless may be taken when the public need requires.” 

H. CAMPBELL BLACK. 





HUSBAND AND WIFE—MARRIAGE—PRE- 
SUMPTION—EVIDENCE—COHABITATION 
AND REPUTATION. 





APPEAL OF READING FIRE INS. & TRUST 
CO. GUARDIAN.* 





Supreme Court of Pennsylvania, October 4, 1886. 


Cohabitation and reputation alone are not marriage. 
They are mcrely circumstances from which a marriage 
may sometimes be presumed. It isa presumption 
that may be rebutted by other facts and circumstances. 
When the relation between a man and a woman living 
together is illicit in its commencement, it is presumed 
to so continue until a changed relation is proved. 
Without proof of subsequent actual marriage, it will 
be presumed from continued cohabitation and reputa- 
tion of a relation between them which was of illicit 
origin. 


Appeal of the Reading Fire Insurance & Trust 
Company, guardian of Charles B. Riegel, a minor 
child of Jacob R. Riegel, deceased, from the de- 
cree of the orphans’ court of Berks county dis- 
missing the exceptions filed by the said appellant 
to the $300 exemption appraisment of Ellen 
Riegel, who claims to be the widow of Jacob R. 


15 New Orleans Gas Light Co. v. Louisiana Light and 
Heat Co., 115 U. 8. 650, 673; Richmond &c. R. R. v. Louisa, 
R. R., 18 How. 71; West River Bridge v. Dix, 6 How. 507; 
In re Citizens Passenger R. R., 2 Pittsburg, 10; Shorter v. 
Smith,9 Ga. 517; Benson v. New York, 10 Barb. 223; 
Backus v. Lebanon, 11 N. H. 19. 

16 2 Washburn, Real Prop. p. 295; In re Towanda 
Bridge, 91 Pa. St. 216; New Orleans &c. R. R. v. Southern 
Tel. Co., 53 Ala, 211; Piscataqua Bridge v. N. H. Bridge, 7 
N. H. 35. " 

17 Const. Lim. 281. 


*S. C. 6 Atlantic Reporter, 60. 
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Riegel, deceased, and confirming absolutely said 
appraisement. 

The facts of the case are fully set forth in the 
opinion of the supreme court. 


MERCoR, C. J., delivered the opinion of the 
court: 


This is an appeal from a decree setting off $300 
worth of property to the alleged widow of Jacob 
R. Riegel, deceased. Whether the appellee was 
ever his lawful wife is the question in the case. It 
is clearly proved that they lived and cohabited 
together for several years. She gave birth to a 
child, which he claimed and recognized to be his. 
There is evidence that at times he declared she 
was his wife, and introduced her assuch. On one 
occasion when he conveyed some real estate, she 
joined in the deed as his wife. At other times, 
when asked whether he was married to her, he 
would give evasive answers, neither admitting nor 
denying that he was or was not. At the time the 
child was born, Rebecca Forney swears they were 
not married. That witness asked each of them 
about that time. ‘*He said he was not married; 
that he would take her for a housekeeper.’’ ‘He 
said he would never marry her.”’ ‘‘She said she 
was long ago married.’’ At other times the ap- 
pellee spoke of him as her husband. Mrs. Dr. 
Rhoads, however, testifies, after Riegel and the 
appellee had lived together for some time, that 
the latter ‘‘complained to her that he would not 
marry her.” ‘She blamed his sister for being 
opposed to his marrying her.”’ ‘‘She said when- 
ever she would ask him to marry her, he would 
say, ‘I cannot; my sisters don’t want you in the 
family.’’’ Witness further testified the appelle 
said ‘‘she told Jacob Riegel to get himself another 
housekeeper if he would not marry her.’’ 

The whole evidence discloses quite a difference 
of opinion in the minds of their neighbors as to 
whether they were married. It was so uncertain 
that there appears to ha've been much talk ques- 
tioning it while they were living together. The 
evidence does not show any actual marriage, nor 
any well-recognized general repntation that they 
were married. Soon after the death of Riegel, 
and before his funeral, Ressler swears he 
at the house, and said to her, ‘‘You know there 
are rumors on the steets that you and Jacob Riegel 
were not married;’’ and she answered, “If we 
ain’t married, I was true to him all the time we 
lived together.”’ She was afterwards called, and 
testified in her own behalf. She denied generally 
that she had such a conversation with Mrs. 
Rhoads, and swore that she did not tell her that 
she said to Jacob, “If you don’t want to marry 
me, then get yourself another housekeeper.’’ She 
did not specifically deny other portions of Mrs. 
Rhoads’ evidence, equally as strong and expres- 
sive, that no marriage existed; nor did she deny 
having used the language testified to by Ressler. 
She did not swear that she was ever married to 
Riegel, or that there was any agreement between 
them under which they lived together as husband 





and wife. On the argument of the case in the 
court below it appears, by the opinion of the 
court, thatthe appellant asked why she was not 
examined with reference to her marriage with the 
decedent. The answer was that she called and 
testified only in rebuttal. The learned judge 
says: ‘*The question why she was not called and 
did not testify in chief still remains unanswered, 
and I submit that Iam not able to answer it.” 
We think the easy and correct solution of this ques- 
tion is to infer she was not called in chief to testi- 
fy to an alleged marriage with Riegel, by reason 
ofher known inability to testify to any fact suf- 
ficient to prove amarriage. 

Undoubtedly they lived together for a long time 
under circumstances to prove intimate sexual rela- 
tions; but cohabitation and reputation alone are 
not marriage. They are merely circumstances 
from which a marriage may sometimes be pre- 
sumed. It is a presumption, however, that may 
be rebutted by other facts and circumstances. 
Hunt’s Appeal, 86 Pa. St. 294. When the relation 
between a man and a woman living together is 
illicit in its commencement, it is presumed to so 
continue until a changed relation is proved. 
Without proof of subsequent actual marriage, it 
will not be presumed from continued cohabitation 
and reputation of a relation between them which 
was of illicit origin. Id. Here the evidence es- 
tablishes with sufficient certainty that, in its in- 
ception, the relation between the appellee and 
Riegel was illicit, and there is no sufficient evi- 
dence tv create a legal presumption of any subse- 
quent marriage. In arriving at this conclusion 
we do not doubt the correctness of the law, as 
declared in Richard v. Brehm, 73 Pa. St. 140, and 
numerous kindred cases. Many times marriage 
may be proved by acts of recognition, continued 
matrimonial cohabitation, and general reputation. 

Here, however, the evidence falls far short of 
satisfying the mind that there was ever any actual 
agreement to form the relation of husband and 
wife. 

There is another feature in the case which, if 
proved, would establish that she is the wife of 
another man who is still living. The appellant 
gave evidence tending to prove that, before the 
appellee formed any relations with Riegel, she 
lived and cohabited with one Jeremiah Ribble, 
and was reputed to be his wife, and he is still liv- 
ing. Some eight witnesses testify that Ribble 
and she were living together, keeping house, and 
reputed to be husband and wife. Four of these 
witnesses were neighbors, living on the same 
street with them. One was a cousin of the ap- 
pellee, and three of them were brothers of Ribble. 
Two of the brothers testify that he told them he 
and she were married, and were living together 
or keeping house. The evidence of cohabitation 
and reputed marriage with Ribble, during the time 
she lived with him is of the same general charac- 
ter as that given to prove the subsequent relation 
between her and Riegel; but that time was of 
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much shorter duration. She swears that she never 
lived with Ribble as his wife. If in fact she lived 
and cohabited with him as his mistress, the repu- 
tation proved and his declarations would not make 
her his wife. They would not be sufficient to es- 
tablish the existence of a valid marriage with 
him. They do, however, tend to strengthen the 
probability that she may have formed the same 
kind of meretricious relation with Riegel. The 
evidence of any marriage with himis too weak 
and uncertain to establish that relation, and the 
learned judge erred in holding otherwise. 

Decree reversed, at the costs of the appellee, the 
confirmation of the appraisement to her is taken 
off, the exceptions thereto are sustained, and the 
appraisement is set aside. 
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1. AGENCY.—Principal and Agent—Action on Ac- 
count—Evidence—Instruction.—A., a harvester 
company, entered into a contract in writing with 
B., appoiuting him its agent for the sale of its 
machines. One of the provisions of the contract 
was that A. should use its best efforts to complete 
and ship all machines therein and thereafter or- 
dered, but should not be responsible to B. for fail- 
ure to funish machines where the demand ex- 
ceeded the supply; and another provision was that 
the sales made by B. upon credit should be to such 
persons only as were known to be responsible, and 
of good reputation for the payment of their debts. 
Heid, in an action brought by A. against B. upon 
an account, to which B. filed a counter-claim for 
damages, that the evidence of B. that he had sold 
five machines, and that A. had failed to furnish the 
same was inadmissible, as there was neither aver- 
“ment nor evidence that B. ordered five machines, 
nor that A. did not use its best efforts to furnish 
such machines, if any, as wereordered. Held fur- 
ther, that as there was no evidence as to the char- 
acter of persons to whom B. sold, that an instruc- 
tion to the jury that he could not recover for sales 
made, unless made within the terms of the contract, 
was correct. Williams Harvester Co., v. Pope, 8. 
C. Iowa, Oct., 13, 1886; 29 N. W. Rep. 438. 


2. 





Principal and Agent—Power of Attorney— 





Deed—Rights Conveyed— Taxes — Redemption.— 
The power of attorney copied at length in the 
opinion, held to be sufficient authority for the ex- 
ecution of the deed, also copied in the opinion. 
The above-mentioned deed was sufficient to vest 
in the grantee therein named, all the rights of the 
grantor to the money paid for the real estate 
therein described at tax sale, and the several 
amounts paid by such purchaser for taxes subse- 
quently assessed thereon, and the right to reclaim 
the same from such real estate upon the failure of 
the tax title thereto. Alexander v. Goodwin, S.C. 
Neb., Oct. 13, 1886; 29 N. W. Rep. 468. 


8. CONTRACT—Performance—Completion of Build- 
ing—Fire—Acceptance—Fire Insurance—Right to 
Proceeds—Mechanic’s Lien—Mortgagee — Assign- 
ment.—If, by a building contract, the builder is to’ 
furnish all materials, and the building is to be 
completed before it is paid for, but, when nearly 
but not quite done, the owner accepts it, as by 
moving in by himself or another, the owner there- 
by becomes responsible for the price agreed to be 
paid, and if, thereafter, and before entire comple- 
tion, the building is destroyed by fire, he, and not 
the contractor, must bear the loss. The holder of 
a mechanic’s lien upon certain property has no 
claim upon insurance effected by the owner, and 
assigned after loss, but before the filing of the 
lienor’s bill, to a mortgagee of the property. 
Galyon v. Ketchen, 8. C. Tenn., Sep. 25, 1886; 1 
S. W. Rep. 508. 


4, CORPORATION—Municipal Corporations—Torts 
How Far Bound by Acts of Agents and Officers— 
Negligence—Evidence— Presumptions— Negligent 
Construction of Cistern—Instruction— Objections 
to Testimony—Master and Servant—Appeal— 
Questions not Seasonably Raised—Who are Fel- 
low- Servants—Damages—Death—Injuries to Per- 
son.—A municipality is liable for the torts of its 
agents in the performance of a public duty, if they 
are especially employed to superintend the partic- 
ular work of the city, and are not acting generally 
in the capacity of public officers. When a thing is 
shown to be under the management of a party or 
his servants, and an accident occurs in connection 
therewith which, inthe ordinary course of things, 
does not happen, if those who have the manage- 
ment use the proper care, it affords reasonable 
evidence, in the absence of explanation, that the 
accident arose from want of care. Where the evi- 
dence was overwhelming that a public work was 
not properly constructed, and an accident resulted 
therefrom, he/d, that it was not error for the court 
to charge that it was the city’s duty to construct a 
work “suitable and for the purpose intended.” 
The point at issue being whether a particular cis- 
tern wall was properly constructed, held, that the 
question whether it was customary to put braces 
on the inside of cistern walls was properly excluded. 
The legal presumption isthat an accident which 
results from the improper consturction of a piece 
masonry is the fault of the principal, and not of his 
subordinates. An exception to the argument of 
counsel in his address to the jury, which was not 
ruled on by the trial court, cannot be considered 
on appeal. When an accident results from the fall 
of a certain piece of masonry, evidence tending to 
show how such a work should be coustructed is 
material. A workman engaged in one branch of a 
business cannot be presumed to have assumed the 
risk arising from other connected branches of the 
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same business. Where a party is killed as the re- 
sult of another’s tort, it is proper toshow the num- 
ber of children he left, and that they are dependent 
on their mother for support, for the purpose of 
fixing the measure of damages. Mulcairns v. 
Janesville, 8. C. Wis. Oct., 12, 1886; 29 N. W. Rep. 
565. 


5. COVENANT — General Warranty — Stocks of 
Agreed Value—Measure of Damages.—Where the 
original purchaser of land conveyed it under a 
general covenant of warranty, and the grantee 
covenanted specially to pay the first vendor the 
purchase price, the consideration being certain 
shares of stock put in at a fictitious valuation, the 
measure of damages in an action by the second 
vendee for breach of warranty is the agreed value 
of the stock, with interest from the date of evic- 
tion. McGuffey v. Humes, 8. C. Tenn., Sep. 22, 
1886; 1S. W. 505. 


6. CRIMINAL Law—Assault and Battery—Intent to 
Commit Rape—Advances Invited by Prosecutrix 
—Battery not Necessarily Included—Witness— 
Failsus in Uno, Falsus in Omnibus—Evidence— 
Flight of Accused after Arrest and Bail—Threats 
of Lynching—Intent to Rape—Offer to Dismiss 
Prosecution for Money.—In a prosecution for as- 
sault with intent to commit rape, where there is 
no evidence tending to show that the prosecutrix’s 
acts were calculated to invite the advances of the 
accused, it is not error for the trial justice to re- 
fuse an instruction on the part of the defendant 
based upon sucha supposed state of facts. The 
offense of assault and battery is not necessarily in- 
cluded in the crime of assault with intent to com- 
mit rape. A prayer of the accused to the effect 
that the jury should disregard all the testimony of 
any witness in the case who they belleved had 
knowingly and intentionally testified falsely to any 
material matter, is properly refused where the 
prayer is manifestly directed at the prosecuting 
witness alone, and there is nothing in her testi- 
mony on which it can be based. The defendant, 
in a criminal prosecution, cannot rebut the effect 
of evidence on the part of the State showing that, 
after arrest, he had run away and forfeited his 
bail by testifying that he had done so because he 
was afraid of being lynched unless his flight oc- 
curred soon after the threats were communicated 
to him. Ina prosecution for assault with intent 
to commit rape, it is not error to reject testimony 
tending to show that the prosecuting witness and 
her father had offered to discontinue the case for 
$100, in the absence of any evidence showing an 
attempt at blackmail. State v. McDevitt, 8. C. 
Iowa, Oct. 14, 1886; 29. N. W. 459. 








. —Intoxicating Liqguors—Sale of— 
Bitters—Former Acquittal.—Where a man had 
been aequitted on a charge of selling whisky and 
stomach bitters, the parties stipulating that the 
trial included all previous offenses for selling in- 
toxicating liquors, the acquittal was a bar toa 
prosecution for selling dandelion bitters during 
that time, where the same contained such an 
amount of intoxicating liquors that the sale con- 
stituted an offense. State v. Sterrenberg, 8. C. 
Iowa, Oct. 14, 1886; 29 N. W. Rep. 457. 


8. Equiry.—Setting Aside Deed for Fraud—Defect 
of Title—Where a bill is brought to set aside a 
deed of property on the ground of false represen- 
tations made by the seller, the fraud must be es- 


7. 





tablished by a preponderance of the evidence; and 
when two witnesses affirm, and two others, no 
more interested in the subject-matter, and for all 
that appears fully as creditable, deny the fraud, 
the bill should be dismissed. When a suit is 
brought to set aside a deed of property on the 
ground of false representations made by the seller, 
and for a defect in the title, if the evidence fails to 
establish the fraud, the complainant must seek his 
remedy for the alleged defect in the title in some 
other action. Allison v. Ward, S.C. Mich., Oct. 
14, 1886; 29 N. W. Rep. 528. 


2 


. EVIDENCE.—To Show Character of Possession— 
Agency.—The plaintiff, by his agent, left a hay 
tedder with the defendant, who had it in his pos- 
session at the commencement ofthe suit. The 
question was, whether it had been sold or left on 
trial. Held, in view of the plaintiff’s directions to 
his agent to keep the tedder housed, that what the 
agent said to the defendant after he refused to ac- 
cept the machine, namely: to keep it under cover 
until the plaintiff should come for it, was admissi- 
ble, as showing the character of the defendant’s 
possession. Lyon v. Hayden, 8. C. Vt. Sept. 6, 
1886; 7 East. Rep. 83. 


10. Weight of—Improvement on Land—Costs— 
Defendant Recovering for Improvements—Sale.— 
In taking an account of improvements, in an action 
of ejectment, controlling weight should be allowed 
to the testimony of witnesses who testified with 
reference to the location of the improvements, in 
preference to witnesses who did not take the loca- 
tion into consideration, the improvements on some 
of the tracts being so placed as to cut off all access 
to the tracts from the front; and the testimony of 
witnesses who spoke of the value of the improve- 
ments merely should be allowed little weight as 
against the testimony of those who spoke of the 
enhancement in the yalue of the land by reason of 
the improvements. When defendant in ejectment 
recovers for improvements, and sales are made to 
satisfy a decree therefor, the complainant may 
properly be charged with the costs of such sales, 
Fisher v. Edington, 8. C. Tenn., Sept. 21, 1886; 
18S. W. 499. 





11. Fraup.—Sale — Consideration -- Evidence.—1* 
The payment by the purchaser, of a fair consider- 
ation, upon a sale of property is strong, although 
not conclusive, evidence of the good faith of the 
transaction; and requires clear evidence of fraud- 
ulent intent to overcome it. 2. Where, in an action 
to set aside a conveyance of real estate as in fraud 
of creditors, the evidence as to the fraudulent in- 
tent is not strongly preponderating and the plain- 
tiff has been permitted to introduce, in support of 
the allegation of fraud, oral testimony as to the 
making of a chattel mortgage by the grantorin the 
alleged fraudulent deed, the defendant should be 
permitted to show what was done with the mort- 
gage after its execution, and the circumstances 
under which it was given. Nugent v. Jacobs, N. 
Y. Ct. Appls., Oct. 5, 1886; 4 Cent. Rep., 185. 


12. HUSBAND AND WIFE.—Gift to Wife of Separate 
Earnings as Affecting Liability of Debtor.—An 
agreement between husband and wife that the lat- 
ter shall receive the compensation to be earned by 
her in nursing a boarder in the family, who pays 
the husband for his board, vests in her any claim 
aecruing on account of such nursing, and, there 
being no question of set-off or counter-claim, it is 
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immaterial that the boarder does not know of such 
agreement. Riley v. Mitchell, 8. C. Minn., Oct. 6, 
1886; 29 N. W. Rep., 588. 


13.—INSURANCE. — Fire Insurance — Ownership of 
Property—Evidence—Trial—Production of Writ- 
ten Instrument—Parol Evidence of Contents of 
Written Document.— Where the defense to an 
action upon a fire insurance policy is that the in- 
sured was not the owner of the premises in ques- 
tion, it is competent to show that the deed under 
whict the insured claimed had been delivered in 
escrow only. Where the defendant gives the 
plaintiff notice to produce a certain instrument 
known to be in his possession, and the plaintiff 
fails so to do, it is competent to inquire on cross- 
examination as to the contents of said instrument. 
Pangborn v. Continental Ins. Co., 8. C. Mich., 
Oct. 7, 1886; 29N. W. Rep., 475. 


14. JUDGEMENT—Arrest of—Motion for Judgment 
Non Obstante Veredicto.—Where, in the trial of an 
action on a lease to recover damages fora failure 
to perform the conditions of the lease, a verdict is 
rendered in favor of the plaintiff, and the defend- 
ant submits a motion in arrest of judgment, and 
the court thereupon renders a judgment in favor 
of the defendant notwithstanding the verdict, if 
the petition shows that the plaintiffis entitled to 
to any relief, such judgment of the court will be 
reversed. Carl v. Granger Coal Co., 8. C. Iowa, 
Oct., 13, 1886; 29 N. W. Rep. 437. 





. — Fraud—Mistake—Res Adjudicata.— 
A judgment in an action of tort to recover money 
alleged to have been obtained by fraud, is not a bar 
to a subsequent action to recover the same money, 
on the ground that it had been paid under a mis- 
take of fact. Facts offered in evidence to prove an 
issue are not themselves in issue, and the judg- 
ment is no evidence in regard to them. When a 
creditor has received more than was due him from 
his debtor, the excess is deemed so much money 
of the debtor in the hands of the creditor for the 
use of the debtor; and if, on a subsequent trans- 
action between the parties, the debtor becomes 
again indebted, such excess will be presumed to 
have been applied by the creditor upon the subse- 
quent indebtedness when it accrued, and the debt- 
or will not be deprived of the benefit of such ap- 
plication by force of the Statute of Limitations, in 
an action by the creditor for the entire indebted- 
ness. Belden v. New York, N. Y. Ct. Appls., Oct. 
5, 1886; 4 Cent Rep. 180. 


16. MECHANIC’s LIEN.—Possession of Land— 
Right of Owner.—When one who has put in the 
possession of land by theagent ofthe owner, with 
the verbal understanding that he was to purchase 
the land, contracted for materials and labor for the 
erecting of improvements upon the land, held, that 
the contract was a personal one with the person in 
possession, and that no lien attached to the im- 
provements as the property of the owner of the 
land. Wilkins v. Litchfield 8. C. Iowa, Oct. 9, 
1886; 29N. W. Rep. 447. 


17. MorTGAGE--Deed Absolute-- Rights of Transferee 


—Evidence.—Whenever property is transferred, 
no matter in what form or by what conveyance, as 
the mere security for a debt, the transferee takes 





merely as a mortgagee, and has no other rights or 
remedies than the law accords to mortgagees. The 
want of a personal agreement by the borrower to 
repay the money is not conclusive that the convey- 
ance was not intended as a mortgage, but merely a 
circumstance to be considered with the other evi- 
dence in the case. WScheiber v. LeClaire, 8. C. 
Wis. Oct. 12, 1886; 29 N. W. Rep. 570. 


18. LEGacy— Will.—The law conclusively presumes 


that a legacy is to be paid only out of the person- 
ality; andif thatis insufficient, the legacy is lost 
unless a contrary intention is shown on the face of 
the will. Where a will directs a legacy to be paid 
out of testator’s estate by the executor, and no 
reality is devised to the executor, payment of the 
legacy will be confined to the personality ; no infer- 
ence to change the reality can be drawn froma 
subsequent residuary clause devising all the re- 
mainder of testator’s estate, ‘real, personal and 
mixed,” to a third person. White v. Kauffman, 
Md. Ct. App. Oct. 9, 1886; 4 Cent. Rep. 159. 


19. NEGLIGENCE.—In an action for personal injuries 


alleged to have been sustained by a servant, 
through the negligence of the defendant employer 
to provide safe and suitable machinery and tools, 
and to give suitable and proper instructions, a re- 
quest by the defendant for aruling “that unless 
the jury find that the plaintiff was aman of mani- 
fest imbecility, the verdict must be for the defend- 
ant” is rightfully refused. Allen v. Merrick, etc. 
Co., S.J. C. Mass. Oct. 12, 1886; 5 Boston Law 
Record, No. 10. 


20. PARTNERSHIP.—Accounting — How and When 


the Right to, Arises—Action or Suit—Partner- 
ship—Trover—Accounting.—One partner cannot, 
by wrongfully terminating the contract of partner- 
ship, and tortiously seizing and appropriating the 
joint property, create a right to compel an ac- 
counting in equity with reference to the opera- 
tion, after possession taken, or as to the avails of 
property wrongfully converted. An action in 
trover by one partner against another, for tor- 
tiously seizing and converting the joint property, 
should not be consolidated with proceedings in 
equity for an account brought by the defendant in 
the trover case. McGraw v. Dale, 8. C. Mich. Oct. 
7, 1886; 29. N. W. Rep. 477. 


21. PLEaDING—Section 101, Civil Code Ky.— 


Meaning of * Subsequent” as There Used—Trusts 
—Resulting Trusts—Purchase of Land with An- 
other’s Means—Statute of Frauds—Agreement to 
Redeem Land of Another from Execution Sale.— 
The word ‘‘subsequent,” as used in section 101 of 
the Civil Code, as to departures from defenses or 
grounds of action pleaded, refers to a pleading 
subsequent in its character to a reply, and not to 
the time when one may be filed. The statutory 
provision in Kentucky that when a deed is made 
to one person, and the consideration shall be paid 
by another, that no trust shall result in favor of 
the latter, does not apply where the grantee takes 
the deed without the consent of the one paying the 
consideration, or where the grantve, in violation 
of a trust, purchases the lands with the means of 
another. An agreement whereby one party was 
to redeem the other’s land from an execution sale, 
and occupy the land so redeemed. as the latter’s 
lessee for a time following, in consideration for his 
act, is not a contract for the sale of land, and hence 
not within the statute of frauds. Bedford v. 
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Graves, Ky. Ct. App., Sep. 23, 1886; 1 S. W. Rep. 


. 





22. Power of Appointment — Exercise of — 
General Residuary Bequest—Intestacy.—By a will 
made in exercise of a testamentary power of ap- 
pointment among children, contained in a marriage 
settlement, a testatrix appointed certain shares in 
the settled funds to her children, and one share, 
in an event which happened, to her grandson. The 
will also contained a general residuary bequest to 
her two sons of “all the rest, residue of, and re- 
mainder of my personal estate and effects whatso- 
ever and wheresoever, and of what nature or kind 
soever, * * * and over which I have any power 
of disposal by this my will.” Held, that the share 
improperly appointed to the grandson was not 
undisposed of, bnt passed to the two sons under 
the terms of the general residuary bequest. Re 
Hunt’s Trusts, Eng. Ct. Apps., 1886; 54 Law 
Times Rep. 6. 


23. Practice—Error, Writ of — Final Decree— 
Consent to Jurisdiction.—In proceedings to en- 
force a vendor’s lien a decree in favor of plaintiff 
for a certain sum, and ordering a sale if the same 
be not paid within a certain time, cannot be taken 
up on writ of error, even by consent of parties, as 
it is not a final decree. Gibson v, Widener, 8. C. 
Tenn., Sep. 17, 1886; 1S. W. Rep. 497. 


24. QUO Warranto— Voter—Check-List—Revised 
Laws, §§ 71, 2644, 2656—Parol Evidence— 
Naturalization—Revised Laws, Chap. 74—Civil 
Authority.—While the vote of a person whose 
name is on the check-list, and who is a resident, 
cannot lawfully be rejected, yet the list is not con- 
clusive that he is a legal voter. In making a check- 
list of voters, the annual assessment-list, which is 
completed, and the last one preceding the time 
o1 making the check-list, governs; thus, in making 
a voting list in April, 1886, the assessment-list of 
1885 should be used. Parol evidence is not ad- 
missible to prove that a foreigner has been natur- 
alized, the question being whether he was a voter; 
a certifled copy of the record is required. The 
statute requiring check-lists did not change the 
power of the board of civil authority. State, ex 
rel. v. O’ Hearn, S. C. Vt., Sep. 8, 1886; 7 East. 
Rep. 87. 


25. RAILROAD COMPANIES. -- Fencing—‘“ Crazy ” 
Horses—- Code Iowa § 1289--Evidence Improperly 
Rejected---Error Cured-- Special Findings—Fail- 
ure to Deliver Interrogatories to Jury--Immaterial 
Matters -- Fences—Double Damages—WService of 
Affidavit Upon Company’s Agent -- Correcting 
Return of Constable.---Under section 1289 of the 
Code of lowa, a railroad company is required to 
fence its track for the protection of * crazy” 
horses as well as for the protection of animals pos- 
sessing good ‘‘ horse sense.” In an action against 
a railroad company for damages for the killing of a 
hore by defendant’s train, at a point where de- 
fendant had a right to build a fence, but had 
failed to do so, the fact that the train did not strike 
the horse, and that the horse was injured by run- 
ning in front of the train into a bridge, does not 
relieve the railroad company of liability. Where 
evidence offered by defendant was rejected by the 
court, and, after all the evidence was in, a written 
admission was filed by the | plaintiff, conceding the 





26. 


ai 


facts which defendant offered to prove by such 
evidence, and a correct instruction was given by 
the court to the jury applicable to such facts, the 
error in rejecting the evidence was cured. Inter- 
rogatories intended to elicit special findings by the 
jury were prepared by the court, and the jury’s 
attention was directed to them by an instruction, 
but, through oversight, the jury did not receive 
the interrogatories, and no special findings were 
made. Held, that as the interrogatories were 
intended to elicit answers upon immaterial matters, 
the omisssion to give the question to the jury was 
not prejudicial error. Upon the trial of an action 
against a railroad company to recover douvle the 
value of a horse killed by a train, the value not 
having been paid after notice and proof of the 
injury by affidavit, the statement in the return of 
the constable who served the affidavit upon the 
agent of the railroad company, that such service 
was made by giving a copy of the affidavit to the 
agent, may be corrected by the constable’s evi- 
dence showing that he served the original affidavit. 
Liston v. Central Iowa Etc. Co., Oct. 14, 1886; 
29 N. W. Rep., 445. 





.--Right of Way--Contract ---Mortgage.-- 
An agreement made, on the purchase of rights of 
way by a railway corporation, to pay therefor 
in bonds of the purchasing corporation, is 
within the powers of such corporation; and the 
facts that the line of the purchasing corporation 
was not formally located on the line proposed 
to be purchased, and was subsequently located 
on a different line, do not affect the question of 
corporate power. A contract made by an individ- 
ual, in connection with others, with a railroad cor- 
poration in which he is a director, binding the cor- 
poration to purchase certain property from him 
and his associates, such director having parti- 
cipated in the action of the corporation § in 
assuming the obligation, is within the’ rule 
which invalidates all contracts made by a trustee 
fiduciary, in which he is personally interested, at 
the election of the party he represents. Such’con- 
tract is not rendered valid by the fact that its 
effect was merely to substitute the corporation for 
certain of its individual promoters, who had pre- 
viously contracted for the pnrchase; nor by the 
fact that the property consisted of real estate, 
track, ete., of another railroad corporation which 
the present vendors had purchased under a mort- 
gage foreclosure; the transaction in question not 
being an arrangement for the reorganization of an 
existing railroad within the provisions of Laws 
1873, chap. 710. Munson, v. Syracuse Etc., Co., 
N. Y. Ct. of Appls.. Oct. 5, 1886; 4 Cent. Rep., 191. 


27. TENANCY—Joint Tenants and Tenants in 


Common—Title Derived from one Co-Tenant— 
Equity—Conjirming Title—Husband and Wife— 
Improvements Made upon Land by Co-Tenant— 
Conveyance—Subrogation.— Action or Suit—Join- 
der or Parties—Requiring Party to Intervene— 
Demurrer—Trespass— Title—Nuncupative Will— 
Fixtures—Buildings Constructed upon Lands with 
Permission — Nuncupative Will.— Where one 
claims title to a particular piece of land by warran- 
ty deed from a grantor who is a tenant in common 
of that with other lands, a court of equity will 
confirm the title in the grantee, if it can be done 
without prejudice to the rights of the co-tenants 
of the grantor. Wherea husband makes improve- 
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ments on his wife’s lands with community funds, 
he is entitled to reimbursement to the amount of 
his share of the funds used; and when by inherit- 
ance from his children, he becomes a co-tenant of 
that with other lands, and makes a warranty deed 
of the land in question, his grantee is entitled to be 
subrogated to his right to the money so used. In 
an action of trespass to try title to land, it was 
alleged in the answer that a certain person, not a 
party to the action, claimed some interest in the 
land, and asked that he be made a party, and re- 
quired to assert Whatever claim he might have. 
Held, that it was error to sustain a general de- 
murer filed by such third person. In an action of 
trespass to try title to land, a demurrer to an alle- 
gation in the complaint claiming title by a nuncup- 
ative will was properly sustained. Building con- 
structed upon land within the right of way of a 
railway, with its permission, the fee being insome 
one else, are not chattels, so as to pass bya nun- 
cupative will. Furrh v. Winston, 8. C. Tex. Oct- 
15, 1886; 1S. W. Rep. 527. 


28. TRESPASS QUARE CLAUSUM.—Possession— 
Evidence of Title—A petitionin an action for 
trespass to land, and for carrying away timber 
therefrom, which alleges that defendant “‘entered 
the close of plaintiff,—that is to say, a certain tract 
of land, and the lines and boundaries thereof,’’ 
and cut down and carried away a lot of timber 
therefrom, without otherwise alleging possession 
or seizin of the land or ownership of the wood by 
plaintiff, is demurrable. The act of March 10, 
1854. allowing an owner of land, althought not in 
actual possession, to maintain trespass quare 
clausum, is not in force, and possession must be 
shown. A deed of special warranty from a person 
who does not appear to have had any title himself 
is not sufficient evidence of ownership or posses- 
sion to enable the plaintiffin an action of trespass 
quare clausum fregit to maintain his action. Duzan 
v. Ferguson, Ky. Ct Appls. Oct. 5, 1886; 1S. W. 
Rep. 539. 


29. TROVER—Evidence—Presumption.—_In_ genera 
it will not be presumed that A. made a certain con- 
tract with B. from the fact that he had made simi- 
lar contracts with other parties. Defendant was 
authorized to and did purchase a horse on the 
plaintiff’s credit; the defendant retained possess- 
ion, and the plaintiff claimed to have alien; the 
defendant exchanged this horse for another; that 
the plaintiff claimed that it was by his consent, 
and that the first lien was discharged in consider- 
ation of his having a lien on the second horse, held, 
that the bill of sale, executed by the first vendor 
to the defendant at the time of purchase, although 
the plaintiff was not present, was admissible in 
behalf of the defendant, to prove that he was the 
sole owner. Aiken v. Kennison, 8. C. Vt. Sept. 10, 
1886; 7 East. Rep. 90. 


380. Trusts — Power of Trnstee to Sell Land— 
“Natural Guardian” of Cestuis Que Trust.— 
Where land owned by a woman was conveyed to a 
trustee in trust for her children, her husband 
joining in the deed, which gave the trustee power 
to sell the land during the minority of the cestuis 
que trust, upon a request from their “legal and 
natural guardian,” held, that a request to sell 
made by their father was sufficient to authorize 





the trustee to sell. Harris v. Petty, 8S. C. Tex. 
Oct. 15, 1886; 1. S. W. Rep. 525. 


31. Usury.—Usurious Contract—Validity—Parent 
and Child—Rights of Parent—Equitable Owner- 
ship of Property.—Where one proposed to advance 
money to another for the purchase of a house pro- 
vided the legal title was conveyed directly to him- 
self, andthe purchaser would agree to pay rent at 
a given rate per month, after which the property 
would be re-conveyed to the purchaser or his wife, 
and it appeared that this contract was only a cover 
to obtain a usurious rate of interest, held, that the 
contract was illegal, and that the borrower should 
pay only what he justly owed, after deducting the 
usurious interest. A father cannot, by any ar- 
rangement entered into with the holder of the le- 
gal title, appropriate property belonging to his 
minor child as equitable owner. Tiller v. Cleve- 
land, 8. C. Ark. Sept. 29, 1886; 1S. W. Rep. 516. 


32. VENDOR AND PURCHASER—Action for Price— 
Defense of Defect of Title.—In the absence of 
fraud, a person who has been let into the posses- 
sion of property under a deed, and never has 
suffered eviction, either actual or constructive, 
cannot controvert his vendor’s title, nor defend 
against payment of the purchase money on account 
of defects therein, real or supposed, but is re- 
mitted to the covenants in the deed. Morris v. 
Ham, 8. C. Ark., Sep. 25, 1886° 1S. W. Rep. 519. 


33. VENDOR AND VENDEE—Vendor’s Lien—Pri- 
ority—Purchase by Partners—Dower.—The pro- 
ceeds of a sale to satisfy a vendor’s lien of land 
purchased with partnership funds, and for part- 
nership purposes, is assets for the payment of the 
obligations of the partnership, after the satisfaction 
of the lien, and such sale is not subject to a right 
of dower in the wife of one of the partners. Sher- 
ley v. Thomasson, Ky. Ct. of Apps., Sep. 25, 1886; 
1S. W. Rep. 530. 


34. WATERS AND WATER-CouURSES — Rights of 
Property in Water—Tenants in Common in the 
Use of the Flow of a Stream—Evidence—Experts 
— Testimony as to Capacity of a Ditch to Carry 
Water—Appeal—Conflicting Evidence.—A court 
of equity has power to ascertain and determine the 
extent of the rights of property in water flowing 
in a natural water-course, acquired by persons 
who hold and are entitled to them, and to regulate, 
between or among them, the use in the flow of the 
water in such a way as to maintain equality of 
rights in the enjoyment of the common property. 
The capacity of a ditch to carry water does not re- 
quire for its proof unusual scientific attainments 
or peculiar skill. It may be established, like any 
other fact, by competent testimony; and witnesses 
who have had long experience in measuring and 
selling water are as competent to testify to the 
fact as experts. A finding made upon substan- 
tially conflicting evidence is not reviewable. Frey 
v. Lowden, 8S. C. Cal , Aug. 31, 1886; 11 Pac. Rep. 
838. 


35. WiLL.—Charge on Land—Legacy.—A testator 
directed his executor to satisfy and pay his just 
debts, ete., out of his “‘estate,”? and gave and be- 
queathed to K. $200, which he directed his exe- 
cutor to pay out of his “estate.” Testator then 
gave, devised, and bequeathed all the rest, residue, 
and remainder of his estate, real, personal, and 
mixed, to his niece, J.C. Held, that the real es- 
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tate was given toJ. C. unconditionally, and was 
not charged with payment of the legacy to K. 
White v. Kauffman, Court of Appeals, Maryland 
Oct. 9, 1886; 5 Atl. Rep. 865. 





36. . —Construction.— All my property lease- 
hold and freehold.”—R. by will, after appointing 
executors and directing his debts and funeral ex- 
penses to be paid, gave his wife ‘tall my property 
leasehold and freehold which J now possess.” 
Held, that all the testator’s real and personal es- 
tate passed under the giftto his widow, and not 
only his leaseholds and freeholds. Re Roberts 
Kiff v. Roberts, Eng. Ct. App., 1886; 54 Law 
Times Rep. 386. 


37. . —*All the property settled on my 
marriage over which I have any disposing power.” 
—P.,a married woman, made a will the day after 
her marriagein the following terms: ‘In pursu- 
ance an exercise of the power of appointment 
vested in me by the settlement executed previously 
to my marriage and of every other power enabling 
me,I hereby appoint, give, and bequeath all the 
property settled by me on my marriage, and over 
which I have any disposing power unto my dear 
husband.”? After the execution of the will, but in 
the lifetime of P., O. died, having by will be- 
queathed 1007. East Indian Railway Annuities, in 
trust for P. for life, with remainder as she should 
by will appoint, with remainders over. Heid, that 
P.’s will was not confined to the property com- 
prised in her marriage settlement, but operated to 
exercise the power given her by the will of 0. 
Re Old’s Trusts; Pengelley v. Herbert, Eng. Ct. 
App. 1886; London Law Times, Rep. Vol. 54, 677. 


38. . — Constructions— Test ation— Technical 
Words.—A testator’s intention may be more clear- 
ly indicated by the general tenor of the will than 
by technical words or phrases, especially when it 
is apparent that certain words are used in a sense 
different from their legal and technical meaning. 
Wiggin, Trustee v. Perkins, Supreme Court of 
New Hampshire July 30, 1886; 5 Atl. Rep. 904. 











39. . — Substitutional Gift—Vesting.—Gitt 
of residue to A. for life, and afterwards equally 
between the children of testator’s brothers and 
sisters, “the issue of any deceased childto take the 
parent’s share.” A,testator, who died in 1871, by 
his will dated in 1870, gave his residuary estate to 
trustees upon trust to pay the income thereof to 
his widow for her life, and after death he gave the 
property unto and equally between alland every 
the children of his brothers and sisters, share and 
share alike, ‘the issue of any deceased child to 
take the parent’s share.” The testator’s widow 
died in 1881. Some of the children of the brothers 
and sisters of the testator survived him, but died 
in the lifetime of the testator’s widow, leaving 
issue. The question was, whether the issue of the 
deceased children of the brothers and sisters of the 
testator were respectively entitled to the shares of 
their deceased parents. Held, that the substitu- 
tional gift took effect in the case of any child ofa 
brother or sister of the testator who had died in 
the lifetime of the testator’s widow. Re Gilbert v. 
Matthews, Eng. Ct. Appl. 1886; 54 Law Times 
Rep. 752. 





40. Trust — Perpetuities — Contingent Re- 
mainders—Devise to Grandchildren— Contingent 








Remainders—Trusts—How Affected by Void Dis- 
position oy Fund—Based on Illegal Bequest— 
Where a testator, by will, gives his property to 
trustees, with directions to pay the income in 
equal portions to his two daughters, and on the 
death of the surviving daughter.to divide the prin- 
cipal among his grandchildren, or their issue then 
living, one share to each grandchild and one to the 
issue of each deceased grandchild, the gifts to the 
grandchildren do not vest until the division after 
the death of the surviving daughter, and are there- 
fore void by force of the statute against perpetui- 
ties. Where, by the provisions of a will, the 
property is to be divided on the death of testator’s 
daughters, and one share given to each grandchild, 
the interest of the grandchild is only contingent, 
until the death of the daughters and the division 
of the property. If he dies before that time, with- 
out issue, his interest is extinguished; if he leave 
issue, they take, not as his heirs, but as pur- 
chasers under the will. Declaring the final dispo- 
sition of the trust fund void, does not affect trusts 
whose objects are so independent and severable 
from the illegal object, that they can be carried 
into effect with dueregard to the legal rights of all 
parties interested, without annulling any of the 
legal provisions of the wiil, and without adding 
anything thereto. A trust whose foundation is a 
part of an illegal bequest, of which it is a mere in- 
cident or auxiliary, must fall with it. Andrews v. 
Rice, 8. C. Conn., May 31, 1886; 5 Atl. Rep. 823. 








QUERIES AND ANSWERS.* 





| Correspondents are requested to draw up their answers 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 


QUERIES. 


30. A. brings replevin against B. fora piano. B. exe- 
cutes a retaining bond and retains the piano. Pend- 
ing the action, B. sells the piano to C. At the trial, 
judgment is rendered in favor of A., that he recover 
the piano or $200,its value. Execution is issued to 
sheriff for the piano or its value and he takes the 
piano from C.’s possession. Is he a trespasser in doing 
so? Did B.’s retaining bond relieve the piano of A.’s 
claim of ownership, so as to pass a good title to C. or 
not? P. 





QUERIES ANSWERED. 


Query 24. [23 Cent. L. J., 385.] — A. sells a 
town lot to B. for $1,000; before the deed is 
given, B. sells to C. for $1,500. By an arrangement 
between A. and B. to which C. is not a party, the 
deed runs from A. to C. direct, and names the consid- 
ation as $1,500. C. is not informed of the actual 
amount received by A. The title fails and C. is ousted. 
In an action by C. against A. upon the covenants of 
warranty in A.’s deed, can C. collect the $1,500 actual 
sum paid by him, or only the $1,000, amount received 
by A.? H. P. RB. 


Answer.—A. is responsible upon his covenant of 
warranty to C. for the full amount $1,500, which 
by its terms he has acknowledged that he has received 
from C. He is. estopped by his deed from denying 
that he received the sum named in it as the consider- 
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ation of the conveyance. Besides, if he could in equity 
show, that in point of fact he received no more than 
$1,000, he is precluded from that defense because C. 
was not a party to the agreement between A. and B. 
by which A. was to make the title direct to him, and 
he had no notice that A. had received only $1,000. <A. 
and C. both being-innocent parties, the loss, by a well 
established rule of equity, must fall upon the one 
whose action rendered the loss possible. M. 





CORRESPONDENCE. 





MEMPHIS, MO., Oct. 26th, 1886. 
To THE EDITOR OF THE CENTRAL LAW JOURNAL:— 

Dear Sir:—I desire to call your attention to the 
decision of the Supreme Court of Missouri in the case 
Davidson v. Davis, 86 Mo. 440. Itis possible that the 
doctrine of estoppel by the conduct of the heirs may 
have justified the court in reaching the conclusion it 
did, but the facts seem not to justify even that. But 
the court announces the unqualified doctrine that, “a 
widow cannot take the devise and bequest under the 
will and at the same time insist upon her homestead 
right.” It appears to me that, the court overlooked 
the principle of law laid down by so many of our text 
books and supported by so many authorities, that “If 
the terms of the will do not indicate a clear intention 
that the bequests are made in lien of homestead, then 
she willtake the bequests in the will and also her 
estate of homestcad under the law.”? Thompson on 
Homesteads, section 544,Bryant v. McCune 49 Mo. 546. 
In Hassenritter v. Hassenritter, 77 Mo. 162, quoting 
approvingly from Sheldon v. Bliss 8 N. Y. 31. The 
court says ‘‘Itis an established principle, that a pro- 
vision in the will of the husband in favor of the wife 
will never be construed by implication to be in lien of 
dower or any other interest in his estate given by law; 
the design to constitute one for the other must be un- 
equivocally expressed.” 

In Davidson v Davis, the terms of the will are not 
stated, neither is it affirmed that it contained unequi- 
vocal expressions indicating that the bequest in the 
will was in lieu of homestead. Possibly it did contain 
such expressions, but the court puts its decision upon 
the broad ground which I stated in the outset. The 
decision as it stands, as I think, is misleading and di- 
rectly in the face of former decision of the same Court. 

I call your attention to this case with some diffi- 
dence, as I claim to be no law critic, and besides I 
have a high respect for our Supreme Court. 

Respectfully, Wo. T. Kays. 

The authorities cited by our correspondent fully 
sustain his views, and upon principle the same doc- 
trine can be maintained. A testator will always be 
presumed to devise and bequeath with reference to the 
law affecting his estate which may be in force when his 
will takes effect. The homestead right of the widow 
is the creation of the law, goes into effect at the death 
of the testator, and withdraws the property, upon 
which it operates, from the general power of disposi- 
tion which every testator possesses over his whole es- 
tate. He cannot devise the homestead to a stranger, 
if he devises it to the party entitled to it by the law, 
he does a work of supererogation; if he devises other 
property to the widow upon condition that she re- 
nounce her homestead right, the condition is a limita- 
tion upon her right to the other property, and not 
upon the homestead. By such a devise, he puts her 
upon her election between that which he gives her and 
that which the law gives her. Thatsuch an intention 
must clearly appear, is abundantly supported by 





authority. In Missouri and in New York it has been 
héld that such a limitation cannot be established by 
implication, but must be by express words. Bryant 
v. McCune, 49 Mo. 546; Hasenritter v. Hasenritter, 77 
Mo. 162; Bliss v. Sheldon, 8N. Y. 31. In Vermont, 
however, the court does not go quite so far, it says: 
‘The intent to exclude the widow from her legal right 
must clearly appear; if it be doubtful she is not to be 
excluded. It is not necessary that this should appear 
in express words. If the terms of the instrument 
clearly and plainly imply it, * * * then the court 
will find the intent to exclude.”” Meech v. Meech, 37 
Vt. 419. 

Upon the whole, it seems to us very clear that a 
widow cannot be put upon her election, between the 
homestead or dower provided by the law, and the land 
devised by the will, unless the terms of that instru- 
ment clearly and unequivocally show that the land was 
devised upon condition that the devisee should re- 
nounce the homestead.—-[EDITOR CENTRAL LAW 
JOURNAL. 








RECENT PUBLICATIONS. 


RaILway ACCIDENT Law—The liability of railways 
for injuries of the person. By Christopher Stuart 
Patterson of the Philadelphia Bar. Philadelphia: 
T.& J. W. Johnson & Co., 535 Chestnut Street 
1886. 

This is alive book upon a subject, which like the 
poor, we have alwavs with us, and perhaps more than 
any other, comes into the current litigation of the day. 
It is of course a subdivision of the great subject of 
negligence which from its immense and ever increas- 
ing mass will well bear subdivision. Mr. Patter- 
son has acted wisely in confining himself to the 
liabilities of railroads, and treating that branch 
of the subject as exhaustively as he has done. 
In doing so, he has_ produced a book which 
cannot fail to be of great use to all practitioners 
in every State, for wherever the iron horse appears, 
the ubiquitous “damage suit” follows. Mr. Patter- 
son’s arrangement is very good. His work is divided 
into four books, the first treats of the general nature 
of the railway’s liabilily; the second, of the persons for 
whose acts or omissions the Railway is liable; the 
third, of the persons for injuries to whom the Railway 
is liable; the fourth, treats of the remedy. 

Each book is subdivided into chapters and they into 
sections, so that in the way of careful and methodical 
arrangement, nothing is left to be desired, while the 
very full table of cases cited, attest the diligent and 
laborious research of the author. The book is hand- 
somely gotten up, the printing being particularly neat 
and clear. We have no doubt the work will prove 
very useful to the profession. 








JETSAM AND FLOTSAM. 





THE DEvIL’s Own.—The London Law Times men- 
tions a painful rumor that the well-known regiment of 
volunteers raised by the Inns of Court, appropriately 
named the “ Devil’s Own,” and, presumably, composed 
of “limbs,” is about to ‘‘disappear.” We are quite 
confident that there can be no truth in the report, for 
nothing is better settled than that the deyil takes care 
of his own. 
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